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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C, 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


2 (No. 7451) 


In re WINDHAM CREAMERY, INC., AND VALLEY CREAMERY CO., 
Inc. AMA Docket No. 27-139. Decided November 2, 1961. 


Petition for Reconsideration—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REHEAR, 
REARGUE AND RECONSIDER 

In this proceeding under Section 8c(15(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an order was issued July 
13, 1961 (20 A.D. 695), dismissing the petition. On July 24, 
1961, a stay order was issued and on August 4, 1961, petitioners 

: filed a petition to rehear and reargue this proceeding and recon- 
. sider the order of July 13, 1961. Respondent filed an answer to 
such petition August 14, 1961. 

The matters set forth in the petition to rehear, reargue and 
reconsider were thoroughly considered at the time of issuance 
of the order of July 13, 1961, and in our opinion that order is 
supported by the evidence and the applicable law. Accordingly, 
the petition of August 4, 1961, is dismissed and the order of 
July 13, 1961, is reinstated. 


Copies hereof shall be served upon the parties. 


(No. 7452) 


In re LEVIN & OSTROVSKY UNDER AUTHORITY BY OLBRYCH’S 
Dairy, INc. AMA Docket No. 27-149. Decided November 21, 
1961. 


1093 
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Application to Dismiss—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under Section 8c(15(A) of the Agricultural 
Adjustment Act (1933), as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), respondent filed an applica- 
tion to dismiss the petition on the ground that petitioners Mac 
D. Levin and Sidney S. Ostrovsky lack standing to institute this 
action, which application was denied August 3, 1961 (20 A.D. 
809). Such denial was based upon the conclusion in the order 
of August 3, 1961, that the petition herein was that of Olbrych’s 
Dairy, Inc., filed on its behalf by petitioners Levin and Ostrov- 
sky. Subsequently, Olbrych’s Dairy, Inc., affirmed that it was a 
party petitioner and also filed herein an assignment made to 
Levin and Ostrovsky of the claim involved in this proceeding. 


Respondent filed a second application to dismiss Levin and 
Ostrovsky as party petitioners on the ground, it appears, that 
an assignee of a handler may not maintain an action under sec- 
tion 8c(15) (A) where the handler is also a party. This issue was 
presented in In re Lancaster Milk Company, Penn Dairies, Inc., 
and Queens Farms Dairy, Inc., 10 A.D. 1494 (1951), and the 
application to dismiss is denied for the reasons stated in such 
proceeding. 


(No. 7453) 


In re Louis A. CRYSTAL, d/b/a MARYLAND BEEF & PROVISION 
Co. P&S Docket No. 2616. Decided November 3, 1961. 


Packer—Failure to Pay—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from failing to pay the agreed 
price for livestock purchased in commerce. 


Mr. George Robertson, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


— 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a Complaint and Notice of Hearing filed September 22, 1961, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The complaint alleges that the respondent has violated section 
202 (a) of the act. On October 9, 1961, respondent filed an 
answer in which he admits the facts alleged in the complaint, 
waives oral hearing, and consents to the issuance of a specified 
order. Complainant has recommended that the order consented 
to by the respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual with his office and principal 
place of business located at 2139 Kirk Avenue, Baltimore 18, 
Maryland. Respondent, at all times mentioned herein was and 
is doing business as a packer as that term is defined in the act. 
Respondent, at all such times was and now is engaged in the 
business of buying livestock in commerce for purposes of 
slaughter. 


2. The St. Louis National Stock Yards, National Stockyards, 
Illinois, hereinafter referred to as the stockyard, is now, and at 
all times mentioned herein was, a posted stockyard subject to 
the provisions of the act. 


3. Respondent, at the stockyard, on or about October 13, 
1959, purchased 30 head of cattle for his slaughtering operations 
through Arthur Knapp & Sons, a registered market agency, at 
an agreed price of $8,216.90. Respondent, during the period 
from October 13, 1959, through October 5, 1961, failed and 
refused to pay said Arthur Knapp & Sons $378.74 of the agreed 
purchase price. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 hereof, 
respondent has violated the provisions of section 202 (a) of the 
act (7 U.S.C. 192 (a)). 

Inasmuch as the respondent has consented to the issuance of 
a specified order and complainant has recommended that the 
order consented to by the respondent be entered, the order will 
be issued. 


ORDER 
Respondent shall cease and desist from purchasing livestock 
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in commerce and failing or refusing to pay the agreed purchase 
price therefor. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7454) 


HUTCHINSON SALES PAVILION v. BEN L. PENCE. P&S Docket No. 
2627. Decided November 6, 1961. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. Reparation for the amount 
claimed is awarded to complainant. 


Complainant pro se. Mrs. Dona S. Kahn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on February 2, 1961, in which complainant seeks an 
award of reparation in the amount of $157.00, alleged to be the 
purchase price of one heifer sold by complainant at auction to 
respondent on January 25, 1961. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in the proceeding pursuant to section 201.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on August 7, 1961. A copy of the investigative report was 
served upon complainant on August 8, 1961. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that sections 202.39 through 202.58 
of the rules of practice were applicable to reparation proceed- 
ings (9 CFR 202.39-202.58). Section 202.41(c) of the rules 
provides that failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice of the applicable provisions 
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of the rules of practice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Hutchinson Sales Pavilion, Hutchinson, Min- 
nesota, is now, and was at all times material herein, a dealer 
and a market agency, registered with the Secretary of Agricul- 
ture to buy and sell livestock in commerce for its own account, 
and to sell livestock on a commission basis at the Hutchinson 
Sales Pavilion, auction market, a posted stockyard subject to the 
provisions of the act, hereinafter referred to as the stockyard. 


2. Respondent, Ben L. Pence, Geneva, Minnesota, is now, 
and was at all times material herein, a dealer registered with 
the Secretary of Agriculture to buy and sell livestock in com- 
merce for its own account. 


3. On January 25, 1961 Vernon M. Dirks of Carver, Minne- 
sota, consigned a Holstein springer heifer to complainant for 
sale on a commission basis at the stockyard. The heifer had a 
scratch on her leg caused by a fall which occurred while the 
heifer was being transported to the stockyard. The injury caused 
the heifer to be noticeably lame, and Mr. Dirks informed com- 
plainant of this condition prior to sale at auction. Mr. Dirks 
requested complainant to offer the heifer for sale on an “as is” 
basis. 


4. The heifer was offered for sale at auction at the stock- 
yard on January 15, 1961, at which time Darrell Schmidt, the 
ringman employed by complainant, informed the prospective 
buyers that the heifer was being sold “as is” and the condition 
of the heifer as observed by the ringman was called to the 
attention of all prospective buyers. Specific mention was made of 
the scratch on the heifer’s leg. At the time of sale no mention 
was made of a rupture in the heifer’s lower left abdominal wall, 
a condition which was discovered several days subsequent to 
the sale. 


5. Respondent purchased the heifer for $157.00 in competi- 
tive bidding, having had an opportunity to see and observe the 
animal when she was shown in the auction ring. Respondent did 
not examine the heifer immediately after the sale, but he did pay 
for his purchases at that time. Both the scale ticket and the 
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buyer’s invoice with respect to the sale of the heifer were 
marked with the notation “as is.” Respondent examined the in- 
voice before paying for his purchases. 


6. Respondent requested a friend, Dwane Wright, to lead his 
livestock purchases at the stockyard and transport the livestock 
on January 26, 1961, to Mr. Wright’s farm. On the morning of 
January 27, 1961, respondent inspected his purchases and dis- 
covered that the heifer in question had a rupture and required 
medical attention. Respondent subsequently stopped payment on 
his check covering his purchases and remitted to complainant 
another check for an amount which did not include the purchase 
price of the heifer. 


7. Attempts on the part of respondent to settle the matter 
were unsuccessful since complainant maintained that the heifer 
had been sold on a “buyer beware” basis. The purchase price for 
the heifer is still outstanding, no part of which has been paid 
complainant. 


8. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41(c). 


Failure to pay for livestock purchased has been held to be an 
unjust and unreasonable practice in violation of the Act. North- 
west Cattle Co. v. Iowa City Sales Co., 14 A.D. 276, 280 (1955) ; 
Cassidy Commission Co. Vv. Carson Livestock Commission Com- 
pany, 20 A.D. 201, 204 (1961). However, failure to pay for live- 
stock purchased is not a per se violation of the Act; it is a vio- 
lation only if the failure to pay is without justification. Cf. A. C. 
Berry and Dan O’Neill, 15 A.D. 1111, 1117 (1956). 


It would appear that respondent’s refusal to pay for the heifer 
was unjustified under the circumstances of this case. Where live- 
stock is sold on an “as is” basis, and no claim is made with 
respect to misrepresentation on the part of the seller, title and 
risk of loss pass to the buyer at the time of sale. Thus, the buyer 
has no right to reject the animal because it thereafter is found 
to be defective. 


The heifer in this case was found to have a rupture in her 
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abdominal wall. The cause of the rupture is unknown and 
whether the cause of the condition occurred prior or subsequent 
to the sale cannot be established. The rupture was not evident at 
the time of sale and complainant’s employees revealed all known 
defects to the buyers present at the auction. 


There is, therefore, no evidence that complainant misrepre- 
sented the condition of the heifer. In view of the fact that the 
heifer was sold “as is” the risk of any loss resulting from injury 
or physical defect passed to the buyer. Therefore, respondent 
was justified in refusing to pay the purchase price of the heifer. 


In an affidavit in the investigative report, which is made part 
of the record, Mr. Wright states that it was his understanding 
that complainant had agreed to settle the matter with respondent 
if the heifer proved to have any defects in addition to those 
mentioned at the time of sale. Since there is no other evidence in 
the file that complainant made such an offer or that settlement 
was reached by the parties, any conclusions with respect to such 
an agreement would be purely conjectural. 


ORDER 


Respondent shall pay complainant, within 30 days from the date 
hereof, the sum of $157.00, with interest thereon at the rate of 
5% per annum from January 25, 1961, until paid. 


Copies hereof shall be served upon the parties. 


(No. 7455) 


In re EMMETT MARCUM, d/b/a HOMINY SALE COMPANY. P&S 
Docket No. 2597. Decided November 6, 1961. 


Nolo Contendere—Cease and Desist—Consent Order 


Respondent entered a plea of nolo contendere and consented to an order 
requiring him to cease and desist from the complained of practices. 


Mr. Jerome S. Ducrest, for complainant. Mr. C. T. “Tad” Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, on July 18, 1961, charges 
respondent with various violations of the act and the regulations. 
In an answer filed on October 25, 1961, respondent admits the 
jurisdictional allegations of the complaint; admits to the juris- 
diction of the Secretary and submits thereto; enters a plea of 
nolo contendere to the remaining allegations in the complaint; 
waives oral hearing and the report of the examiner; and con- 
sents to the issuance of an appropriate order, with findings of 
fact, requiring respondent to cease and desist from the practices 
complained of in said complaint. The Packers and Stockyards 
Division, by its attorney, has recommended that the order agreed 
to by respondent be issued. 


FINDINGS OF FACT 


1. The Hominy Sale Company stockyard, Hominy, Oklahoma, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 


2. Respondent, whose business address is Hominy Sale Com- 
pany, Hominy, Oklahoma, is registered with the Secretary as a 
market agency to buy and sell livestock on a commission basis 
at the stockyard, and as a dealer to buy and sell livestock for his 
own account in commerce, and, at the times of the transactions 
of respondent hereinafter referred to, was so registered. 


3. Respondent, at the stockyard, during the period from 
October 7, 1960, through February 10, 1961, employed and util- 
ized the services of John Teel as weighmaster, Phil Tally as 
starter, and Joe Knorr as ringman, in connection with the sale 
of livestock consigned to him for sale on a commission basis, 
notwithstanding that said persons, during said period of employ- 
ment, were separately registered with the Secretary as dealers to 
buy and sell livestock for their own accounts. 


4. (a) Respondent, at the stockyard, on or about 8 specified 
dates and at divers other times during the period October 1, 
1960, through January 31, 1961, permitted Joe Knorr, who was 
employed by respondent as his ringman, to purchase livestock 
consigned to respondent for sale on a commission basis for resale 
for his own speculative account. 


(b) Respondent, at the stockyard, on or about 10 specified 
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dates and at divers other times during the period October 1, 
1960, through January 31, 1961, permitted Phil Tally, who was 
employed by respondent as his starter, to purchase livestock con- 
signed to respondent for sale on a commission basis for resale 
for his own speculative account. 


(c) Respondent, at the stockyard on or about 5 specified 
dates and at divers other times during the period October 1, 
1960, through January 31, 1961, permitted John Teel, who was 
employed by respondent as his weighmaster, to purchase live- 
stock consigned to respondent for sale on a commission basis for 
resale for his own speculative account. 


5. Respondent, at the stockyard, on or about 3 specified dates 
and at divers other times during the period October 1 through 
December 30, 1960, in accounting to the owners or consignors 
for the sale of their livestock on a commission basis, submitted 
accounts of sale which failed to show the full, true, and correct 
names of the purchasers of the livestock, but instead showed 
numeral or letter-numeral designations. 


6. Respondent, during the period October 1, 1960, through 
January 31, 1961, failed to keep accounts, records and memo- 
randa that fully and correctly disclosed all transactions involved 
in his business as a market agency. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, 5, and 
6 above, respondent has willfully violated sections 304, 307, 
312(a), and 401 of the act and sections 201.48, 201.57(a), 
201.60(a), and 201.66 of the regulations. 


Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued requiring respondent 
to cease and desist from the practices complained of in the com- 
plaint, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) employing persons 
separately registered with the Secretary as dealers and utilizing 
the services of such persons in the furnishing of market agency 
services, (2) permitting his employees to purchase livestock con- 
signed to respondent for sale on a commission basis for specula- 
tive resale, and (3) submitting accounts of sale to owners or 
consignors of livestock which fail to show the full, true, and cor- 
rect names of the purchasers of their livestock. 
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Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency. 


This order shall become effective six days after service and 
copies hereof shall be served upon the parties. 


(No. 7456) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Docket No. 383. Decided November 6, 1961. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including May 31, 1962. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on April 14, 1961 (20 
A.D. 348), continuing in effect to and including May 31, 1962, 
an order issued on December 23, 1959 (18 A.D. 1404), authoriz- 
ing assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on September 18, 1961, as amended by a 
document filed on October 3, 1961, the respondents requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition as amended and the contents thereof was published in 
the Federal Register on October 14, 1961 (26 F.R. 9737), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition, as amended, be granted. 


Since the parties are agreed, the respondents are authorized 
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to modify the current temporary schedule of rate and charges 
as requested in the petition filed on September 18, 1961, as 
amended by the document filed on October 3, 1961, and to assess 
such current schedule, as so modified, during the life of this 
order, 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including May 31, 
1962, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7457) 


In re ERNEST GEISWEIDT, GORDON GEISWEIDT, DON HOERSTER, 
AND WALTER WALLENDORF, d/b/a GILLESPIE COUNTY LIVE- 
STOCK SALES COMPANY, and In re MARSHALL-LONGVIEW 
LIVESTOCK AUCTION, INC. P&S Dockets No. 2338 and No. 2354. 
Decided November 16, 1961. 


Brand Inspection—Complaints Dismissed 


Since an order was issued June 28, 1961, revoking the authorization to 
perform brand inspection services, the complaints in these two pro- 
ceedings are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In these proceedings under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), each respondent is 
charged, in part, with obstructing the performance of brand 
inspection services by the Texas and Southwestern Cattle Raisers 
Association, Inc., a market agency under the act then authorized 
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to furnish brand inspection services at respondents’ stockyards, 
and the collection of fees for such services, Respondents failed 
to file answers to the complaints in these proceedings. Subse- 
quently, in a separate proceeding under section 317 of the act 
(7 U.S.C. 217a), the validity of the authorization to Texas and 
Southwestern Cattle Raisers Association, Inc., was challenged. 
An order was issued June 28, 1961, in the collateral proceeding 
revoking such authorization, effective September 1, 1961. By 
further orders, the effective date of such revocation was post- 
poned to December 1, 1961. 

The Texas and Southwestern Cattle Raisers Association, Inc., 
pursuant to section 317 of the act, filed an application for a new 
authorization to charge and collect at posted stockyards fees for 
performing brand inspection services. Action on such new appli- 
cation is now pending. In view of the revocation of the author- 
ization upon which the complaints herein are based, no useful 
purpose would be served by proceeding further in these matters. 
The application for a new authorization by Texas and South- 
western Cattle Raisers Association, Inc., is not involved in these 
proceedings. Accordingly, the complaints herein are hereby dis- 
missed. 

Copies hereof shall be served upon the parties, and this order 
is effective on the sixth day after the date hereof. 


(No. 7458) 


In re GRABOW LIVESTOCK COMMISSION COMPANY, PATTON AUC- 
TION BARN, GAINESVILLE LIVESTOCK AUCTION, HOUSTON COUN- 
TY LIVESTOCK COMMISSION COMPANY, JACKSONVILLE LIVE- 
STOCK AUCTION, O. L. COLLEY LIVESTOCK COMMISSION COM- 
PANY, CROCKETT LIVESTOCK AUCTION, MUENSTER LIVESTOCK 
AUCTION COMMISSION COMPANY, UVALDE LIVESTOCK SALES 
COMPANY, et al., CENTER LIVESTOCK COMMISSION COMPANY, 
INC., CARTHAGE AUCTION SALES, AND HENDERSON LIVESTOCK 
COMMISSION COMPANY. P&S Dockets Nos. 2334, 2335, 2337, 
2339, 2340, 2347, 2348, 2349, 2351, 2353, 2355, and 2356. De- 
cided November 16, 1961. 


Brand Inspection—Complaints Dismissed 


As the authorization challenged by respondents herein has been revoked, 
the complaints are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ds, 
led 
se- 
act 
nd 


ng 


st- 
C., 


or 
li- 
r= 
‘ul 
"Ss. 
h- 
se 


er 


C- 


Smut TT 


oa” 


Mw 
‘ 


CHATTANOOGA UNION STOCK YARDS 1105 
Cite as 20 A.D. 1105 


ORDER OF DISMISSAL 


In these proceedings under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seg.), each respondent is 
charged, in part, with obstructing the performance of brand 
inspection services by Texas and Southwestern Cattle Raisers 
Association, Inc., a market agency under the act then authorized 
to furnish brand inspection services at respondents’ stockyards. 
Subsequently, in a separate proceeding under section 317 of the 
act (7 U.S.C. 217a), the validity of such market agency’s author- 
ization was challenged. On April 27, 1959, an order was issued 
staying these proceedings pending the outcome of the collateral 
proceeding. An order was issued June 28, 1961, revoking the 
authorization to Texas and Southwestern Cattle Raisers Associa- 
tion, Inc., effective September 1, 1961. By further orders, the 
effective date of such revocation was postponed to December 1, 
1961. 


The Texas and Southwestern Cattle Raisers Association, Inc., 
pursuant to section 317 of the act, filed an application for a new 
authorization to charge and collect at posted stockyards fees for 
performing brand inspection services. Action on such new appli- 
cation is now pending. On August 24, 1961, the hearing examin- 
er in these proceedings recommended that the complaints be 
dismissed and complainant filed a request for dismissal of these 
proceedings October 16, 1961. In view of the fact that the au- 
thorization challenged by respondents herein has been revoked, 
no useful purpose would be served by proceeding further in these 
matters. The application for a new authorization by Texas and 
Southwestern Cattle Raisers Association, Inc., is not involved 
in these proceedings. Accordingly, the complaints herein are 
hereby dismissed. 


Copies hereof shall be served upon the parties, and this order 
is effective on the sixth day after the date hereof. 


(No. 7459) 


In re CHATTANOOGA UNION STOCK YARDS. P&S Docket No. 
1598. Decided November 17, 1961. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
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and to assess such charges up to and including November 30, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on November 24, 1959 
(18 A.D. 1265), which as modified by an order issued on March 
9, 1960 (19 A.D. 166), authorizes assessment of the currenf 
temporary schedule of rates and charges to and including No- 
vember 30, 1961, unless modified or extended by further order 
before the latter date. 


By a petition filed on October 11, 1961, as amended by a 
document filed on October 18, 1961, the respondent requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects, and requested that the current sched- 
ule, as so modified, be continued in effect to and including 
November 30, 1963. Notice of the petition as amended and the 
contents thereof was published in the Federal Register on Octo- 
ber 27, 1961 (26 F.R. 10103), and, although interested persons 
were afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk of 
a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition, as amended, be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on October 11, 1961, as amended 
by the document filed on October 18, 1961, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Novem- 
ber 30, 1963, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 7460) 


In re TEXAS AND SOUTHWESTERN CATTLE RAISERS ASSOCIATION, 
Inc. P&S Docket No. 2410. Decided November 17, 1961. 


Effective Date Postponed 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING EFFECTIVE DATE 


Upon request and for good cause shown the effective date of 
the order of June 28, 1961, is postponed from December 1, 1961, 
to January 1, 1962. 


(No. 7461) 


E. A. ROGERS v. UNDERWOOD COMMISSION Co., INC., AND ST. 
LOUIS NATIONAL STOCKYARDS COMPANY. P&S Docket No. 2578. 
Decided November 20, 1961. 


Failure to Sustain Burden of Proof—Dismissal 


As there is no evidence of a failure to furnish reasonable stockyard services 
or to observe reasonable practices as prescribed by the act, the com- 
plaint is dismissed. 


Mr. Earl L. Veatch, of Monticello, Missouri, for respondent. Mr. Herb Roark, 
of National Stock Yards, Illinois, for respondent Underwood Com- 
mission Co., Inc. Mr. S. R. Voelker, of National Stock Yards, Illinois, 
for respondent St. Louis National Stockyards Company. Mr. Giles H. 
Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
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Packers and Stockyards Act, 1921, as amended (7 US.C. 181 
et seq.), hereinafter referred to as the act. In a complaint filed 
March 138, 1961, complainant alleged that a cow weighing 1,065 
pounds was consigned by him to the Underwood Commission 
Co., Inc., for sale on a commission basis at the St. Louis National 
Stock Yards; that the animal, aside from being a tuberculosis 
reactor, was in good physical condition at the time of its arrival 
at National Stock Yards; that respondent Underwood Commis- 
sion Co., Inc., hereinafter sometimes referred to as “Under- 
wood,” sold the animal to a packer in Milwaukee, Wisconsin, on 
a “subject to salvage basis,” but that the cow died before it was 
delivered at the packing plant in Milwaukee; that respondent 
Underwood, by accepting the animal, assumed responsibility for 
it, and the cow being insurable, it became the duty of Underwood 
to insure the animal while in transit to the Wisconsin packer; 
that by reason of its failure to so insure the cow, Underwood 
became personally liable to complainant for the value of the 
animal when it died in transit to Milwaukee; that inasmuch as 
the market value of the cow had been $15.50 per hundredweight, 
Underwood’s liability amounted to $165.08, for which amount 
complainant sought reparation. 


A copy of the complaint and a copy of the investigative 
report, prepared by the Packers and Stockyards Division, Agri- 
cultural Marketing Service of this Department and filed in this 
proceeding pursuant to section 202.40 of the rules of practice 
(9 CFR 202.40), were served upon respondents on May 17, 1961. 
A copy of the investigative report was served upon complainant 
on May 19, 1961. 


Respondent Underwood filed an answer on June 2, 1961, in 
which, without pleading any new matter or specifically admitting 
or denying the allegations of the complaint, it requested an oral 
hearing. Respondent St. Louis National Stockyards Company, 
hereinafter sometimes referred to as the “Stockyards Company,” 
filed an answer on June 2, 1961, denying any improper action on 
its part. 

An oral hearing on the matter was held on July 26, 1961, in 
St. Louis, Missouri. At the hearing, complainant was represented 
by counsel. Complainant testified on his own behalf. Mr. Herb 
Roark appeared for respondent Underwood and testified on its 
behalf. Mr. S. R. Voelker appeared, and also testified, for the 
Stockyards Company. Mr. W. T. Warmoth, the trucker who 
transported the cow to National Stock Yards, and Mr. John B. 
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Simpson, the veterinarian who had branded the cow as a tuber- 
culosis reactor, also testified at the hearing. 


FINDINGS OF FACT 


1. Complainant, E. A. Rogers, is an individual residing near 
LaBella, Missouri, where he owns and operates a farm. 


2. Respondent Underwood Commission Company, Inc., a cor- 
poration, is now, and at all times material herein was, a market 
agency registered under the act with the Secretary of Agricul- 
ture to buy and sell livestock on a commission basis at the St. 
Louis National Stock Yards, National Stock Yards, Illinois, a 
posted stockyard subject to the provisions of the act, herein- 
after referred to as the stockyard. 


3. Respondent St. Louis National Stockyards Company, a 
corporation, does now, and did at all times material herein, own 
and operate the stockyard. 


4. On January 17, 1961, complainant consigned a cow 
branded as a tuberculosis reactor to Underwood for sale on a 
commission basis at the stockyard. The animal was in good 
flesh and in apparent good health at the time of shipment. It 
weighed 1,065 pounds. The cow was delivered at the stockyard 
by W. T. Warmoth, a trucker from Newark, Missouri. 


5. Underwood, being unable to sell the cow at the stockyard 
by reason of its being a tuberculosis reactor, sold it to the Wis- 
consin Packing Plant, of Milwaukee, Wisconsin, on a “subject 
to salvage basis.” 


6. The cow was loaded on a truck operated by Alkire Truck 
Lines, Inc., for delivery to the Wisconsin Packing Company, in 
Milwaukee, Wisconsin. Underwood did not insure the cow while 
in transit to Milwaukee. 


7. The cow appeared to be in good health at the time of load- 
ing at the stockyard for shipment to Wisconsin, but was found 
dead upon arrival at Milwaukee. The dead animal had no market 
value and was turned over to a rendering company. No claim 
has been made that the trucker was negligent and there is no 
evidence of negligence in the handling of the animal in transit. 
The cause of death was never established. 


8. The parties agreed at the hearing that healthy cows of 
the weight and age of the cow in question if sold for slaughter 
at the stockyard on January 17, 1961, had a market value of 
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approximately $165. Sellers would generally pay marketing 
charges of approximately $10, thereby netting about $155. 


9. At all times material herein, cows branded as tuberculosis 
reactors could not be sold at the stockyard except on a “subject 
to salvage basis.” 


10. The purchase price in the case of a sale on a “subject to 
salvage basis” is established upon inspection after slaughter at 
which time it is determined how much of the meat is free from 
disease and thus fit for human consumption. 


11. The cow in question died before slaughter and its value 
was never established. There was no evidence that any estimate 
was ever made regarding the probable extent to which the dis- 
ease had rendered its meat unfit for human consumption. 


12. According to the custom of the trade in the case of sales 
on a “subject to salvage basis,” title to cattle will remain in 
the seller until the purchase price is established upon inspection 
after slaughter. 


13. Each of the respondents has denied liability for the loss 
of the cow and has refused to pay complainant the value he has 
placed on it. 


14. Complainant was paid a total of $50 by three government 
agencies as partial indemnity for the loss suffered by him when 
he was forced to dispose of the animal under the laws prohibit- 
ing the use of animals branded as tuberculosis reactors for 
breeding purposes. 


15. The complaint was filed within 90 days after accrual of 
the alleged cause of action. 


CONCLUSIONS 


The facts are largely uncontroverted. The cow had been deter- 
mined by a veterinarian to be a tuberculosis reactor and was so 
branded prior to shipment to the stockyard. The animal was in 
good flesh and in apparent good health at the time of shipment. 
The cow was delivered at the stockyard and received by Under- 
wood, which, being unable to find a buyer for it there by reason 
of its being a tuberculosis reactor, sold it to the Wisconsin Pack- 
ing Company of Milwaukee, Wisconsin. This packing plant re- 
ceives tubercular cows on a “subject to salvage basis,” slaugh- 
ters the animals and after determining what use can be made of 
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the meat, remits to the seller on the basis of the actual proceeds 
obtainable. The cow in question died in transit to Milwaukee and 
had not been insured while in transit. 


According to the custom of the trade in the case of sales on a 
“subject to salvage basis,” title to cattle remains in the seller 
until the purchase price is determined upon inspection after 
slaughter. Complainant seems to be aware of this custom because 
his complaint is that the cow was not insured, an issue which 
would have been regarded as immaterial by him had title and 
risk of loss passed to the buyer. 


To entitle complainant to reparation, it must be established 
that, in connection with the transaction in question, there was 
a failure to furnish reasonable stockyard services or to observe 
reasonable practices as prescribed in sections 304 and 307 of 
the act (7 U.S.C. 205, 208) on the part of one or both respond- 
ents. No such failure was alleged or proved with respect to 
respondent St. Louis National Stockyards Company. In order to 
find such a failure on the part of respondent Underwood by 
reason of its not having insured the cow while in transit to Mil- 
waukee, it must first be found that it had the duty to so insure 
the animal. No evidence was introduced which would tend to 
show that it was an established trade practice, in the case of 
sales on a “subject to salvage basis,” for a market agency to 
insure livestock being shipped to a packer. Nor was there proof 
of an agreement between Underwood and complainant imposing 
such a duty on the market agency. Since it was not established 
that it had the duty of insuring the animal while in transit to 
Milwaukee, and there being no evidence of any other act or omis- 
sion on the part of Underwood which might constitute a failure 
to furnish reasonable stockyard services or to observe reason- 
able practices, it is concluded that the record furnishes no basis 
for a finding of liability under the act on the part of respondent 
Underwood, 


It is therefore concluded that complainant has failed to estab- 
lish any violation of the act by respondents. 


Moreover, even assuming a duty to insure, complainant must 
establish, at least approximately, the extent of his claim for 
damages. Eastman Co. Vv. Southern Photo Co., 273 US 359, 379 
(1927); Natural Bridge Pkg. Co. v. Ganey, 15 A.D. 818, 823 
(1956). Since the cow died in transit, slaughter and examination 
of the animal never took place. The dead animal had no value 
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and it is now impossible to ascertain what it would have been 
worth on the agreed “subject to salvage basis’ had it reached 
the Milwaukee packing plant for slaughter. The value of animals 
sold on such a basis depends on the extent to which the carcass 
is found to be free from disease upon inspection after slaughter. 
There is no evidence that any estimate was ever made regarding 
the extent to which the meat of the cow in question had become 
diseased. Thus, even if respondent Underwood had been found 
to have violated the Act, complainant would have been unable to 
recover by reason of its failure to establish the extent of its 
claim for damages. Accordingly the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served on 
the parties. 


(No. 7462) 


In re RAY YORK. P&S Docket No. 2598. Decided November 21, 
1961. 


Violation of Bonding Requirements—Suspension 
of Registration—Default 


Respondent is suspended as a registrant under the act for 20 days and 
thereafter until he fully complies with the bonding requirements of 
the act. 


Mr. Earl L. Saunders, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed July 26, 1961, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act 
as a dealer to buy and sell livestock for his own account and is 
charged with engaging in the business of buying and selling 
livestock as a dealer without maintaining a reasonable bond or 
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its equivalent. A copy of the complaint and a copy of the rules 
of practice were served upon respondent July 28, 1961. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
The examiner issued a report October 16, 1961, recommending 
that respondent be ordered to cease and desist from operating 
as a dealer without a reasonable bond or its equivalent and that 
respondent’s registration be suspended for a period of 20 days 
and thereafter until he has fully complied with the bonding pro- 
visions of the act and the regulations issued thereunder. No 
exceptions to the examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Ray York, is an individual whose post office 
address is Rural Route 2, Kearney, Nebraska. Respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell livestock in commerce for his own account, and at all 
times mentioned herein respondent was so registered. 


2. During the period September 1, 1959, to July 26, 1961, 
respondent engaged in the business of buying and selling live- 
stock in commerce as a dealer without filing and maintaining a 
reasonable bond or its equivalent. 


3. Respondent was notified in writing on or about August 
28, 1959, May 10, 1960, and January 18, 1961, of the bonding 
requirements of the act and the regulations issued thereunder. 


CONCLUSIONS 


The failure of the respondent to provide a reasonable bond or 
its equivalent and his operation in business as a dealer under 
the act without an appropriate bond constitutes a willful viola- 
tion of section 312(a) of the act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the regulations issued thereunder (9 CFR 
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201.29 and 201.30). In re W. O. Steen, 16 A.D. 125 (1957); In 
re Isom Martin, 8 A.D. 1247 (1949). Respondent should be or- 
dered to cease and desist from operating as a dealer as defined 
in the act without furnishing the bond required by the act and 
the regulations issued thereunder and his registration as a dealer 
should be suspended for a period of 20 days and thereafter until 
he has achieved full compliance with such bonding requirements, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer without maintaining a reasonable bond or its equivalent 
as required by the act and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act for a 
period of 20 days and thereafter until he fully complies with 
the bonding requirements of the act and regulations. At the re- 
quest of respondent, when he demonstrates that he has complied 
with the bonding requirements of the act and the regulations, a 
supplemental order will be issued in this proceeding terminating 
this suspension after the 20-day period. 

This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7463) 


In re BRUCE F. LONG. P&S Docket No. 2611. Decided November 
22, 1961. 


Insolvency—Suspension of Registration—Default 


Respondent is suspended as a registrant under the act for 40 days and 
thereafter until he is no longer insolvent and has complied with the 
bonding requirements of the act. 


Mr. Earl Saunders, for complainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by a complaint filed September 11, 1961, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act 
as a dealer to buy and sell livestock in commerce for his own 
account and is charged, in part, with being insolvent, engaging 
in the business of buying and selling livestock as a dealer while 
insolvent and without maintaining a reasonable bond or its 
equivalent, and failing to keep adequate books and records of 
his livestock transactions. A copy of the complaint and a copy 
of the rules of practice were served upon respondent September 
14, 1961. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation 
of a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. The examiner filed a 
report October 18, 1961, recommending that respondent be or- 
dered to cease and desist from violating the act as found in his 
report and that respondent be suspended as a registrant under 
the act for a period of 40 days and thereafter until he is no 
longer insolvent and complies with the bonding requirements of 
the act and the regulations issued thereunder. No exceptions to 
the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, Bruce F. Long, is an individual whose address 
is Sunrise Drive, Maugansville, Maryland. Respondent is regis- 
tered with the Secretary under the act as a dealer to buy and 
sell livestock in commerce for his own account, and at all times 
mentioned herein respondent was so registered. 


2. Respondent is presently insolvent and at all times since 
on or avout June 1, 1961, has been insolvent. 


3. During the period June 1 to September 11, 1961, respond- 
ent engaged in the business of buying and selling livestock in 
commerce as a dealer while he was insolvent. 
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4. During the period June 1 through June 20, 1961, respond- 
ent purchased livestock in commerce for his own account, and 
issued checks in the total amount of $16,511.59 to cover the 
purchase prices thereof, which checks were returned unpaid by 
the bank upon which they were drawn because of insufficient 
funds. 


5. During the period August 11 to September 11, 1961, re- 
spondent engaged in the business of buying and selling livestock 
in commerce as a dealer without filing and maintaining a rea- 
sonable bond or its equivalent as required by the act and the 
regulations issued thereunder. 


6. In connection with his dealer operations during the period 
from on or about October 18, 1960, to September 11, 1961, re- 
spondent failed to keep accounts, records, and memoranda which 
fully disclosed all transactions involved in his business, in that 
the only records kept by respondent during such period were 
canceled checks and invoices that were issued to him by various 
market agencies. 

, CONCLUSIONS 

Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204), and by reason of 
the facts set forth in Findings of Fact 3 and 4 respondent will- 
fully violated section 312(a) of the act (7 U.S.C. 213(a)). The 
failure of respondent to provide a reasonable bond or its equiva- 
lent and his operation in business as a dealer under the act with- 
out an appropriate bond constitute a willful violation of section 
312(a) of the act and sections 201.29 and 201.30 of the regu- 
lations issued thereunder (9 CFR 201.29 and 201.30). In re 
W. O. Steen, 16 A.D. 125 (1957); In re Isom Martin, 8 A.D. 
1247 (1949). Also, respondent has failed to keep accounts, rec- 
ords, and memoranda which fully disclose all transactions in- 
volved in his business as a dealer under the act in violation of 
section 401 thereof (7 U.S.C. 221) and section 201.46 of the 
regulations issued thereunder (9 CFR 201.46). 


In view of the foregoing, respondent should be ordered to 
cease and desist from violating section 312(a) of the act as 
found herein and to keep accounts, records, and memoranda 
which fully disclose all transactions involved in his business un- 
der the act. Further, respondent should be suspended as a regis- 
trant under the act for a period of 40 days and thereafter until 
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he is no longer insolvent and has complied with the bonding 
requirements of the act and the regulations issued thereunder. 


ORDER 


Respondent shall cease and desist from engaging in business 
as a dealer under the act while insolvent and without maintain- 
ing a reasonable bond or its equivalent as required by the act, 
as amended and supplemented, and the regulations issued there- 
under, 


Respondent shall cease and desist from issuing checks in pay- 
ment of livestock purchased in commerce without having and 
maintaining sufficient funds on deposit to pay such checks. 


Respondent shall keep accounts, records, and memoranda 
which fully disclose all transactions involved in his business as 
a dealer under the act. 


Respondent is suspended as a registrant under the act for a 
period of 40 days and thereafter until he is no longer insolvent 
and has complied with the bonding requirements of the act and 
the regulations issued thereunder. At the request of respondent, 
when he demonstrates that he has complied with the bonding 
rquirements of the act and the regulations and is no longer in- 
solvent, a supplemental order will be entered in this proceeding 
terminating the suspension after the 40-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7464) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN UTAH. 
P&S Docket No. 456. Decided November 24, 1961. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
charges and to assess such charges up to and including December 19, 
1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on December 14, 1959 
(18 A.D. 1393), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 19, 
1961, unless modified or extended by further order before the 
latter date. 


By a petition filed on October 11, 1961, as amended by a docu- 
ment filed on October 23, 1961, the respondents requested 
authority to modify the current temporary schedule of rates and 
charges in certain respects. Notice of the petition as amended 
and the contents thereof was published in the Federal Register 
on November 1, 1961 (26 F.R. 10242), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued remain in 
effect to and including December 19, 1963, unless modified or 
extended by further order before that date. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on October 11, 1961, as amended 
by the document filed on October 23, 1961, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including December 19, 
1963, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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(No. 7465) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided November 28, 1961. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such charges up to and including December 31, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers, of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on December 23, 1959 (18 
A.D. 1406), authorizing assessment of the current temporary 
schedule of rates and charges to and including December 31, 
1961, unless modified or extended by further order before the 
latter date. 

On October 30, 1961, a petition was filed on behalf of the 
respondent, which as corrected by a document filed on November 
3, 1961, requested authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain 
respects, and requested that the current schedule, as so modified, 
be continued in effect to and including December 31, 1963. Notice 
of the petition and its contents was published in the Federal 
Register on November 10, 1961 (26 F.R. 10613), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 

Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on October 30, 1961, as corrected 
by the document filed on November 3, 1961, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
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effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including December 31, 
1963, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7466) 


In re SWIFT & COMPANY. P&S Docket No. 2358. Decided Novem- 
ber 28, 1961. 


Unlawful System of Livestock Acquisition—Guaranteed 
Price—Regular Dealers—Failure to Compete 


Acquisition of regular supply of livestock from a group of dealers who 
were informed of respondent’s price or prices for livestock prior to 
their purchase of livestock at auction markets in respondent’s supply 
area and guaranteed such prices by respondent upon resale to it where 
respondent failed to compete with such dealers at such auction markets 
by reason of such arrangement violative of section 202(a). 


Price Dissemination—Guarantee 


Quotation of prices to be paid by respondent for livestock to regular dealers 
with concomitant guarantee ancillary to condemned system of livestock 
acquisition violation of section 202(a) of act and 201.69 of regulations 
issued pursuant thereto. 


Abandonment of Competition—Agreement Not 
to Compete—Sharing of Purchases 


Agreements not to compete with competitor dealer for top hogs at auction 
market and to obtain share or split of competitor’s purchases at his 
cost violative of section 202(a) of act but not section 201.70 of regu- 
lations. 


“Spotting” Payments—Lack of Basis to Determine Validity 


Record deficient to enable determination as to validity of respondent’s prac- 
tice of utilizing services of dealers, farmers and livestock market op- 
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erators to locate cattle ready for market and paying such “spotters” 
for such service. 


Weighing Practice—Proration of Shrink— 
Retention of Records 


Weighing practice where calves and hogs received at night at respondent’s 
buying station were weighed and a scale ticket issued, such calves and 
hogs were sorted and reweighed in the morning with results entered 
on a worksheet, and “shrink” added back on a prorated or percentage 
basis with a_ scale ticket issued representing morning weights plus 
prorated shrink when no animals on the scale not established as viola- 
tive of section 202(a). Failure to retain copies of night scale tickets 
and worksheets for six months in violation of section 401 of act. 


Changed Weights and Prices—Preferential Treatment— 
Burden of Proof 


Complainant failed to sustain burden of proof that changes in weights and 
prices on scale tickets constituted preferential treatment. 


Alteration of Scale Tickets—Purchase of Livestock on 
“Turning of the Ticket’ 


Line drawn through name of original buyer on scale ticket issued by stock- 
yard with respondent’s name added clearly and fully described the 
purchase of livestock on “the turn of the ticket” and did not violate 
sections 202 or 401 of the act. 


Conflict of Interest—Employment of Stockyard Market 
Agency Salesmen as Off the Market Buyers 


Employment of market agency salesmen from whom respondent purchased 
livestock at the stockyard as buyers for respondent off the stockyard 
creates a conflict of interest situation in violation of section 202(a) 
of the act. 


Evidence—Admissibility—Prejudice 


Hearing examiner’s rulings on admissibility of evidence correct or respond- 
ent not prejudicied thereby as corroboration necessary for consideration 
of some evidence and some evidence not considered. 


Cease and Desist Order—-Scope—Area 


Cease and desist orders trimmed to precise violations found but not limited 
geographically or to species or subspecies of livestock involved. 


Mr. Jerome S. Ducrest, for complainant. Messrs. Arthur R. Curtis and Wal- 
ter D. Turner, of Chicago, Illinois, and Mr. E. G. Spiker, of Washing- 
ton, D. C., for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), instituted 
by a complaint filed May 16, 1958, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The respondent is a packer as defined in 
the act and is charged with violating sections 202 and 401 
thereof (7 U.S.C. 192 and 221). Specifically, it is alleged in the 
complaint that respondent (1) acting pursuant to buying ar- 
rangements or agreements with a country dealer, permitted the 
dealer, during two different periods, to purchase all the top 
grade hogs at a Tennessee auction market without competing 
with the country dealer for the purchase of the hogs, and re- 
ceived and accepted from the country dealer approximately one- 
half of the top grade hogs bought by him at the same price paid 
for them by the country dealer; (2) instructed one of its order 
buyers to drive out the competition at certain markets and that, 
pursuant to such instructions, the order buyer engaged in the 
practice of outbidding competitors for the purchase of livestock 
for the purpose and with the effect of forcing the competitors to 
discontinue buying at and to withdraw buying operations from 
those markets; (3) engaged in the practice of disseminating 
price information to country dealers, which price information 
was followed and used by such dealers in making purchases of 
livestock for sale to respondent on a dealer basis, and guaranteed 
certain of such dealers against losses on a declining market 
and assured them of additional profits on a rising market if such 
price information was used; (4) engaged in a course of business 
wherein respondent offered and gave cash payments or other 
inducements or considerations to country dealers and others for 
the purpose and with the effect of influencing farmers to sell 
their cattle to respondent; (5) issued scale tickets based on 
estimated or adjusted weights instead of the true and correct 
weights of livestock purchased from certain country dealers; 
(6) changed weights or purchase prices, or both, appearing on 
scale tickets issued by it in connection with its purchases of 
livestock for the purpose and with the effect of giving certain 
country dealers favored and preferred treatment; (7) changed 
the names of the buyers or the sales prices, or both, appearing 
on scale tickets issued by the Union Stock Yards, Nashville, 
Tennessee, and made copies of such altered scale tickets a part 
of respondent’s accounts and records; (8) failed to keep ac- 
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counts, records, and memoranda which fully and correctly dis- 
closed all transactions involved in its livestock purchase opera- 
tions at its buying station in Nashville, Tennessee; (9) failed 
to conduct its livestock buying operations at various country 
markets and other locations in Tennessee, Kentucky, Mississippi, 
and Alabama, in competition with and independently of other 
buyers; and (10) utilized the services of salesmen-employees of 
livestock market agencies at the Union Stock Yards, Nashville, 
Tennessee, through and from whom respondent regularly pur- 
chased livestock, to purchase livestock for respondent on an 
order basis at country locations. 


Respondent, in its answer filed July 18, 1958, admitted the 
jurisdictional allegations of the complaint but generally denied 
all other allegations and specifically denied that it had violated 
the act in any respect. A hearing was held October 21-24 and 27, 
1958, January 5, 7 and 8 and April 30, 1959, in Nashville, Ten- 
nessee, before John J. Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
Respondent was represented by Arthur R. Curtis and Walter D. 
Turner, Attorneys at Law, Chicago, Illinois. Complainant was 
represented by Jerome S. Ducrest, Office of the General Counsel, 
United States Department of Agriculture. There are 724 pages 
of testimony in the record, with 34 witnesses testifying on behalf 
of complainant and 9 testifying on behalf of respondent. Com- 
plainant introduced 23 exhibits into evidence and 2 were intro- 
duced by respondent. After the hearing, both parties filed briefs. 


On June 29, 1960, the hearing examiner filed a report con- 
taining proposed findings of fact and conclusions and recom- 
mending that respondent be found to have violated the act in 
all but two of the respects charged in the complaint, and that 
respondent be ordered to cease and desist from the violations 
found therein and to keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a packer under the act. Respondent filed exceptions 
to the hearing examiner’s report and a brief in support of such 
exceptions, and oral argument was held before the Judicial Of- 
ficer June 14, 1961. 


FINDINGS OF FACT 


1. Respondent, Swift & Company, is a corporation organized 
and existing under the laws of the State of Illinois, whose home 
office is located at the Union Stock Yards, Chicago, Illinois. Re- 
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spondent operates in Nashville, Tennessee, through a division 
of the company known as the Neuhoff Packing Company, which 
buys livestock from Tennessee and several other States which 
is processed at its Nashville plant for distribution therefrom. 


2. At all times mentioned herein respondent did business as 
a packer, as that term is defined in the act, and the activities 
described below took place in commerce. 


38. Prior to April 21, 1955, respondent, acting through Robert 
J. Burton, a buyer-employee of its Neuhoff Packing Company 
Division, entered into a hog-buying arrangement or agreement 
in commerce with David Askins of Fayetteville, Tennessee, pur- 
suant to which respondent permitted Askins during a period of 
approximately three months to purchase all the top grade hogs 
at the Scotts Hill Auction Company market, Scotts Hill, Tennes- 
see, without competing with him in the purchase of such hogs. 
After entering into such arrangement with Askins, respondent 
withdrew its buyer representative from, and discontinued buying 
operations at, the Scotts Hill Auction Company market. During 
the period April 21 through July 14, 1955, pursuant to such 
hog-buying arrangement and agreement, respondent received and 
accepted from Askins, at the same price paid by Asking plus 
trucking charges, 729 top grade hogs, or 52.3 percent of the top 
grade hogs purchased by Askins at the Scotts Hill market. 


4. Prior to March 1, 1956, respondent, acting through H. 
Hankins, a buyer-employee of the Neuhoff Packing Company 
Division, entered into a hog-buying arrangement and agreement 
in commerce with Askins pursuant to which respondent per- 
mitted Askins during a period of approximately five months to 
purchase all the top grade hogs at the Scotts Hill market without 
competing with him in the purchase of such hogs. After entering 
into such arrangement with Askins, respondent discontinued its 
purchase of top grade hogs at Scotts Hill although respondent 
retained a buyer representative at the Scotts Hill market to 
purchase all other types and grades of hogs and other livestock. 
During the period March 1 through May 31, 1956, pursuant to 
such arrangement and agreement, respondent received and ac- 
cepted from Askins, at the same price paid by Askins, 3,560 
top grade hogs, or 70.18 percent of the top grade hogs purchased 
by Askins at the Scotts Hill market. 


5. A group of dealers who regularly sold livestock to re- 
spondent called respondent’s buying station in Nashville, Tennes- 
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see, from auction markets in Tennessee, Kentucky, Mississippi, 
and Alabama. Such telephone calls were made prior to the time 
of sale at the auction markets and prior to bidding or the 
purchase of any livestock. Respondent’s employees supplied the 
dealers with information as to the prices that respondent was 
paying at its buying station for livestock and at times the type 
of livestock required. When prices at the country sale went up 
beyond prices quoted by respondent’s employees, the dealers 
called respondent a second time and requested that a higher price 
be quoted. Utilizing the information supplied by respondent, the 
dealers bid on and purchased livestock at country sales for 
resale to respondent and the price the dealers received from 
respondent for livestock purchased at such sales was the quoted 
price, even though the market might fluctuate downward be- 
tween the time of quotation of prices and the delivery of live- 
stock by the dealers to respondent’s plant in Nashville. In many 
instances the regular dealers submitted to respondent their bills 
from the country auction markets. Respondent knew the country 
sale or sales that each of the regular dealers would be attending 
on a particular day and respondent’s employees or salaried buy- 
ers did not attend such sales or if a salaried buyer was present 
he did not bid on or buy the same type of livestock as the regu- 
lar dealers, although in many instances such employee was 
experienced and qualified to buy such livestock. Respondent 
preferred that dealers who regularly sold to respondent did not 
trade on the same auction market. 


6. During the period 1952 through 1957, respondent failed to 
conduct its livestock buying operations at various country auc- 
tion markets and other locations in Tennessee, Kentucky, Missi’- 
sippi, and Alabama in competition with and independently of 
other buyers. 


7. Respondent did not have a buyer present at its buying 
station in Nashville in the evening to price and sort calves and 
hogs. Such livestock received during the night was weighed upon 
receipt, a scale ticket was issued, and the animals were penned. 
The next morning respondent’s buyer priced and sorted the live- 
stock and each sort or grade of livestock was weighed separately 
with the result of such weighings being recorded on a work- 
sheet. The total weight of the livestock in the morning was less 
than its weight the night before. Respondent’s weighmaster 
added back the difference between the night and morning weigh- 
ings to the various classes or grades of livestock of a particular 
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shipper on a prorated or percentage basis and a scale ticket was 
printed for each sort of livestock to reflect the morning weight 
of each group plus the percentage of weight loss attributable 
thereto although no animals were on the scale when such 
tickets were printed. Shippers of calves and hogs received 
a copy of the scale ticket printed on arrival of the live- 
stock at night and the ticket or tickets issued for the sorted 
livestock. The worksheets maintained by respondent’s weigh- 
masters on which morning weights of calves and hogs received 
the night before at the buying station were recorded and totaled 
and on which such weighmasters calculated the distribution of 
weight loss were kept by respondent for approximately 30 days. 


8. During the period 1952 through 1957, respondent utilized 
the services of Hilton Pugh and Chester Lee, salesmen-employees 
of registered market agencies at the Union Stock Yards, Nash- 
ville, Tennessee, through and from whom respondent regularly 
purchased livestock for slaughter at the stockyards, to purchase 
livestock for slaughter purposes for respondent on an order basis 
at various country locations. 


CONCLUSIONS 
I 


The complaint alleges, in part, that during the period of 1952 
through 1957 respondent failed to conduct its livestock buying 
operations at various country markets in a four-state area, that 
is, Tennessee, Kentucky, Mississippi, and Alabama, in competi- 
tion with and independently of other buyers. As some of the 
specific practices set forth in the complaint and allegedly viola- 
tive of the act are but components of the general allegation 
stated above, they will be considered in a treatment of the gen- 
eral allegation. This general allegation, we think, represents the 
most serious charge in the complaint. 


The following facts are clearly established in the record with 
respect to respondent’s acquisition of cattle, calves, and hogs in 
the four-state area. Respondent constituted a major outlet for 
livestock in such area and a group of dealers regularly sold 
livestock to respondent. Such dealers telephoned respondent’s 
buying station in Nashville, Tennessee, from the auction market 
whose sale they were attending prior to the time of sale and 
prior to bidding on, or purchasing, any livestock. Respondent’s 
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employees, in such telephone conversations, supplied the dealers 
with information as to the prices that respondent was paying 
at its buying station for the various grades of the type of live- 
stock involved and at times the type of livestock needed. When 
prices at the country sale went up beyond prices quoted by 
respondent’s employees over the telephone, the dealer would call 
respondent a second time and request that a higher price be 
quoted. With such information, the dealers bid on and purchased 
livestock at country sales for resale to respondent and the price 
the dealers would receive from respondent for such livestock 
was the quoted price even though the market might fluctuate 
downward between the time of quotation of prices and the 
delivery of livestock by the dealers to respondent’s plant in 
Nashville. In addition, in many instances the regular dealers 
submitted to respondent their bills from the country auction 
markets. Also, the record indicates that respondent knew the 
country sale or sales that each of the regular dealer-sellers to 
respondent would be attending on a particular day and re- 
spondent’s employees or salaried buyers would not attend such 
sale or, if a salaried buyer was present, he would not bid on or 
buy the same kind or class of livestock as the dealer, although 
in many instances such employee was experienced and qualified 
to buy such livestock. Furthermore, it was apparently understood 
that dealers who regularly sold to respondent were not to operate 
at the same country auction market. At the least, respondent 
preferred that the regular dealers not trade on the same auction 
market. 


It was early held that an agreement among packers to refrain 
from bidding against one another in the purchase of livestock 
was illegal. Swift and Company v. United States, 196 U.S. 375 
(1905) ; United States v. Swift, 188 F. 92 (N.D. Ill. 1911). Cf. 
United States v. Swift & Co., 52 F. Supp. 476 (D. Colo. 1943). 
The facts set forth above describe an arrangement between re- 
spondent and the dealers which is comparable in result. In fact; 
the record herein demonstrates a system of livestock acquisition 
which is the antithesis of competitive purchasing of livestock. 
Respondent studiously avoided competing at certain country 
markets with the dealers who regularly sold livestock to it. It 
is apparent from the record herein that respondent depended 
upon the dealers and the livestock acquired by them at such 
country markets for part of its regular supply of livestock for 
slaughter. In reality, such livestock and such markets constituted 
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respondent’s regular source of supply. Yet, respondent would not 
bid for such livestock at the country markets even though its 
employees were present at times at such markets and were quali- 
fied to bid on the livestock sold thereon. Also, the “regular 
dealers” were guaranteed at least the price quoted to them by 
respondent’s employees on the telephone even in the event of a 
price decline. Respondent assured itself of this regular, essential 
supply by guaranteeing, in effect, the regular dealers against 
loss on their resale of such livestock to it. 


The marketing system herein described was mutually advan- 
tageous to respondent and the dealers. Respondent was enabled 
thereby to acquire the necessary livestock for slaughter at its 
prices without the necessity of having its employees competing 
against other buyers. The dealers were assured a “home” for 
the animals purchased at a profit if they followed respondent’s 
price quotations and if they exercised a necessary degree of 
expertness in their buying operations, and they were not faced 
with competition in bidding from respondent. This established 
method of procedure over a long period appears to be tanta- 
mount to an agreement to refrain from bidding against the regu- 
lar dealers at the country auction markets. Agreement may be 
shown by a concert of action. See, e.g., Advertising Specialty 
National Association v. Federal Trade Commission, 238 F. 2d 
108, 115 (1st Cir. 1956); Bond Crown & Cork Co. v. Federal 
Trade Commission, 176 F. 2d 974, 979 (4th Cir. 1949). Cf. Inter- 
state Circuit, Inc. v. United States, 306 U.S. 208 (1939). How- 
ever, we are not here concerned with Section 1 of the Sherman 
Act (15 U.S.C. 1) and a finding of agreement not to compete or 
to refrain from bidding between respondent and the dealers is 
not a condition precedent to a finding or conclusion of violation 
of Section 202(a) of the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 192(a)). Cf. Wilson & Company, Ine. V. 
Benson, 286 F. 2d 891 (7th Cir. 1961). 


The vice of this system of livestock acquisition employed by 
respondent is the resultant failure of respondent to compete at 
the country markets for the livestock which it regularly received 
from the dealers and a consequent lessening of competition, 
actual or potential, thereon. Cf. United States v. American 
Smelting and Refining Company, CCH 1960 Trade Cases par. 
69,675 (S.D. N.Y. 1960). Cf. also United States v. United Shoe 
Machinery Company of New Jersey, 247 US. 32, 53 (1918); 
United States v. General Dyestuff Corporation, 57 F. Supp. 642, 
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648 (S.D. N.Y. 1944). Also, it appears that the system of livestock 
acquisition here involved tends to some extent, to make or impose 
respondent’s quoted price less freight and, at times, estimated 
“shrink,” the ceiling price at such markets and to lessen the 
price paid to the livestock producer who sells at the country 
markets. Cf. Frank A. Berigan et al v. United States, 257 F. 2d 
852 (8th Cir. 1958) ; United States v. Swift & Co., supra. To say 
that respondent merely set a bid price and not the sale price is 
unrealistic as the regular dealers consistently acquired livestock 
on the basis of respondent’s quoted price. Respondent’s buying 
practice described herein clearly violates section 202(a) of the 
act and respondent should be ordered to cease and desist there- 
from. Cf. Swift and Company Vv. United States, supra; Frank A. 
Berigan et al. v. United States, supra; Fred S. Aikens et al. Vv. 
United States, 282 F. 2d 53 (10th Cir. 1960); United States 
v. American Smelting and Refining Company, supra; United 
States v. General Dyestuff Corporation, supra. 


We are not hereby saying that respondent must compete at 
every auction market in its trade territory in the purchase of 
livestock or that it may not buy livestock from dealers, results 
which respondent contends follow from complainant’s charges. 
We are merely saying that respondent may not obtain livestock 
through dealers in the manner described herein. Respondent 
knew where the livestock involved was being purchased by the 
regular dealers and that it would receive such livestock at its 
quoted price if the dealers could acquire it at such price. Such 
livestock was part of respondent’s regular supply of livestock 
for purposes of slaughter and the transactions between respond- 
ent and the dealers do not represent an isolated purchase and 
sale. The price quotation and the concomitant guarantee given 
with knowledge of the market at which the dealer was then to 
begin trading and respondent’s failure to compete at such market 
by reason thereof constitute the practice violative of the act and 
not the mere fact that respondent did not bid for livestock at an 
auction market or that respondent purchased livestock from 
dealers. 


Respondent lists several alleged business reasons why it did not 
purchase or bid on livestock at the country sales. Such alleged rea- 
sons do not apply, of course, in those situations where respondent’s 
employee-buyer was present at the sale but did not bid in com- 
petition with the “regular dealer.” In addition, the contention 
that dealers were used because respondent does not like to buy 
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cattle at “weigh-in” sales is not persuasive. All the auction mar- 
kets involved do not sell on this basis and, moreover, respondent 
purchased livestock at the quoted price from dealers who had 
acquired such livestock at the “weigh-in” sale. While the record 
is not clear on this point, it appears that at least some of the 
dealers sold livestock to respondent at the same weight at which 
they purchased the livestock. In addition, even absent such an 
arrangement, the experienced dealer could estimate the probable 
amount of shrink and include such estimate in his calculations 
as to how to bid based on respondent’s quoted price. 


An essential element of respondent’s system of livestock ac- 
quisition described herein was the quoting or disseminating of 
price information to the regular dealers. Respondent contends 
that such price information was and is necessary in the ordinary 
and usual negotiations between buyers and sellers of livestock. 
Such price quotations went far beyond the usual trading in live- 
stock. This was not the case of a seller in possession of livestock 
negotiating the sale of such livestock to a buyer. The dealers did 
not then own any livestock and had not commenced bidding for 
livestock at the auction markets. In addition, the price quotations 
were accompanied by a guarantee that the dealers would receive 
such prices upon delivery of later-acquired livestock to respond- 
ent’s buying station in Nashville. This guarantee did not consti- 
tute part of the usual trading and dickering between buyer and 
seller. It is concluded that the quotation of prices to the regular 
dealers, as described herein, constituted a violation of section 
201.69 of the regulations issued pursuant to the act (9 CFR 
201.69) and also violated section 202(a) of the act in view of 
the fact that it was ancillary and necessary to the condemned 
system of livestock acquisition involved herein. Of course, re- 
spondent should be ordered to cease and desist from quoting 
prices under these conditions. Such an order would not prevent 
respondent from engaging in, and we do not condemn, the 
ordinary, usual negotiations between buyers and sellers of live- 
stock. 


A less subtle means of avoiding competition in the acquisition 
of livestock is present in respondent’s arrangements with David 
Askins at the market of the Scotts Hill Auction Company, Scotts 
Hill, Tennessee, in 1955 and 1956. The first of two hog-buying 
arrangements and agreements with Askins was entered into by 
respondent shortly prior to April 21, 1955. Most of the contro- 
versy herein as to the 1955 agreement relates to the proper legal 
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category to which the arrangement should be assigned and not 
to the basic facts involved. 


During 1954 and the early part of 1955 Askins purchased all 
types of livestock at the Scotts Hill Auction Company market, 
including top grade hogs. Top grade hogs, unlike other livestock 
sold at the market, including “out” hogs, boars, and “lights,” 
were not brought into the auction ring but were all auctioned off 
at the same time as a “package deal’ and sold to a single buyer. 
In March or April 1955, respondent’s buyer-employee, Robert J. 
Burton, on at least one day, bid for top grade hogs at the Scotts 
Hill market in competition with Askins. Such competition be- 
tween Burton and Askins for the purchase of top grade hogs 
became quite strong, resulting in an increase in the price of top 
grade hogs from 75 to 80 cents per hundredweight. Prior to the 
time Burton attended the Scotts Hill sale, Askins had been 
purchasing top grade hogs there at 50 cents per hundredweight 
under the Nashville market price. However, after Burton began 
buying at Scotts Hill and bidding against Askins, the price went 
up to about 25 or 30 cents per hundredweight above the Nash- 
ville market price. Askins and Burton then agreed that Askins 
would buy all the top grade hogs at the Scotts Hill market with- 
out competition from respondent and would furnish from such 
purchases to respondent each week at its Nashville plant the 
quantity of top grade hogs respondent wanted at the same price 
at which Askins purchased them plus trucking charges. 


Respondent discontinued its buying operations at the Scotts 
Hill market, withdrew Burton from the market and did not re- 
sume buying operations there until approximately three months 
later when the buying arrangement and agreement with Askins 
terminated. During the period April 21 through July 14, 1955, 
Askins bid in and purchased all top grade hogs sold at the Scotts 
Hill Auction market without competition from respondent. 
Askins purchased 1,392 top grade hogs at the Scotts Hill market 
during this period and, in accordance with the buying arrange- 
ment and agreement, turned over to respondent 729 of these 
hogs, or 52.32 percent of his total top grade hog purchases, at 
the same price at which he purchased them plus an additional 
trucking charge for hauling the hogs from Scotts Hill to Nash- 
ville. The mechanics and details of Askins’ buying operations, 
the procedure he followed in “splitting” the hog purchases with 
respondent and the procedure which he followed in billing re- 
spondent for its portion of the “split” were all explained by 
Askins. 
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Respondent denied entering into the 1955 buying arrangement 
and agreement with Askins. Neuhoff’s head hog-buyer, Burton, 
stated that Askins, at Askins’ request, was used by respondent 
merely as an order buyer, that is, that Askins purchased hogs 
as an agent for respondent. Askins testified that the only reim- 
bursement he received for buying hogs for the respondent was 
the receipt of funds to compensate him at the rate of 40 cents 
per hundredweight for the transportation of the hogs so bought 
to the respondent’s plant in Nashville. Respondent’s records 
break down the 40-cent figure into 35 cents per hundredweight 
for hauling and 5 cents per hundredweight as a service charge. 
Such breakdown appears to be a matter of internal accounting 
only as Askins testified that the checks he received from re- 
spondent for the hogs involved did not reflect such breakdown 
and that his agreement with respondent called merely for a 
trucking charge of 40 cents per hundredweight and no service 
charge. Askins’ explanation that the agreement was entered into 
in order to eliminate competition from respondent in the pur- 
chase of top grade hogs at Scotts Hill and was not a principal- 
agent relationship would appear to be more credible. The hearing 
examiner, who was in a position to observe the demeanor of 
Askins and Burton, was of this opinion. See e.g., Great Western 
Food Distributors v. Brannan, 201 F. 2d 476, 479 (7th Cir. 
1953), cert. denied, 345 U.S. 997 (1953); Ohio Associated Tel. 
Co. v. National Labor Relations Board, 192 F. 2d 664, 668 (6th 
Cir. 1951) ; In re Harry Lee Sparks and Rex Wanda Sparks, 19 
A.D. 709 (1960), aff’d., D.C. Cir. May 2, 1961. 


Respondent contends that in any event the arrangement it 
made in 1955 with Askins was necessary in order for respondent 
to obtain hogs at the market. It claims that Askins had a mon- 
opoly in the buying of all top hogs at the market and that some 
arrangement had to be made with him in order for respondent to 
obtain its supplies of top hogs. Accordingly, respondent contends 
it employed Askins as an order buyer. However, the record 
shows that respondent’s buyer had, at least for a time, engaged 
in spirited competition with Askins in buying top hogs in 1955. 
Also, it is difficult to believe that an auction market would dis- 
courage or prevent a major packer from engaging in buying 
activities at its market on the ground that an independent buyer 
had a monopoly in the buying of top hogs. Rather, it appears 
that respondent did not care to compete with Askins and thus 
raise the price of top hogs. Askin’s alleged monopoly, if one 
existed, was subject to be broken by competition in purchasing. 
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Respondent preferred to obtain such hogs without competition. 
This agreement between competitor buyers not to compete and 
the splitting or sharing of purchases of top grade hogs clearly 
constitute a violation of section 202(a) of the act. See e.g. Swift 
and Company V. United States, swpra; United States v. Swift, 
supra. The condemned agreement was unfair to shippers of top 
grade hogs to the Scotts Hill market as by reason thereof com- 
petition for top grade hogs sold there was reduced and for all 
practical purposes eliminated, and the prices received by farmers 
for such hogs were reduced. Indeed, the prices received were in 
effect set by respondent because prior to sale on each sale day 
Askins called respondent to obtain the Nashville price. How- 
ever, section 201.70 of the regulations issued pursuant to the 
act (9 CFR 201.70) and prohibiting the restriction or limitation 
of competition between packers and dealers at posted stockyards 
is not applicable since the auction market of the Scotts Hill Auc- 
tion Company was not a posted stockyard during 1955. 


The second of the two buying arrangements and agreements 
with Askins was entered into shortly before March 1, 1956, 
through Hank Hankins, a Neuhoff buyer-employee, and contin- 
ued in effect until Askins went out of business in July of that 
year. Under the 1956 buying arrangement and agreement as 
described by Askins, respondent’s buyers at the Scotts Hill 
market, Hankins and Gray, continued attending the sales at that 
market and purchasing all types and grade of hogs, other than 
top grade hogs, as well as other types of livestock. Askins testi- 
fied that under such buying agreement he bid in and pur- 
chased all the top grade hogs until he got out of the livestock 
business in July of that year. The mechanics of handling, 
shipping, and billing respondent’s “split” of the top grade hogs 
under the 1956 buying arrangement and agreement differed 
somewhat from those that were followed in 1955. In 1956 re- 
spondent was billed directly by the Scotts Hill market for the 
purchase price of the hogs turned over to it by Askins, whereas 
in 1955 Askins paid for the hogs and was later reimbursed by 
Neuhoff for the price of the hogs. In 1955 Askins was paid for 
trucking the hogs to Nashville, but this was not the case in 1956. 
Askins explained that after bidding in the top hogs, he would go 
to the stockyard office and have respondent billed for the num- 
ber of the hogs going to respondent. 


But even if respondent went through the motions of hiring 
Askins as an order buyer, this would not immunize the arrange- 
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ment from invalidity or sanctify it as absolved from being viola- 
tive of the act under the facts and circumstances here. The 
essential nature of the practice was to eliminate competition by 
respondent with Askins for top hogs. 


Respondent also denies entering into the second or 1956 buy- 
ing arrangement and agreement. Respondent contends that the 
top grade hogs which Askins got during 1956 were “cut out” by 
the Scotts Hill auctioneer for Askins before the top grade hogs 
were auctioned off and that its employee-buyer bid on and pur- 
chased the top grade hogs received by respondent. This was 
testified to by respondent’s employee Gray and by Gibson, the 
auctioneer-partner in the Scotts Hill market. It is not likely 
that hogs were “cut out” for Askins before the price of such top 
grade hogs had been established. Askins and Mitchell, a partner 
in the Scotts Hill market, explained that except for small lots 
all top hogs, sometimes numbering as many as 500, would be 
penned in four separate pens and that all pens were auctioned 
off together. Moreover, on at least two occasions in 1956, the 
Scotts Hill hog journal listed Askins as the owner or purchaser 
of hogs that were billed to respondent, tending to corroborate 
Askins’ testimony. It should be noted at this point that the hear- 
ing examiner again was of the opinion that Askins’ testimony 
was more credible than that of respondent’s witnesses. It is con- 
cluded that the 1956 agreement with Askins also violated section 
202(a) of the act for the reasons stated with respect to the 1955 
agreement. See also In re Dixie Packing Company, Inc., 16 A.D. 
1093 (1957); In re The Klarer Company et al., 17 A.D. 608 
(1958). Section 201.70 of the regulations, however, is inapplica- 

le for the reason stated in connection with the 1955 agreement. 


II 


Paragraph VI of the complaint charges that respondent, dur- 
ing the 1952-1957 period, in obtaining its livestock requirements 
for slaughter purposes, engaged in a course of business whereby 
respondent offered and gave cash payments or other inducements 
or considerations to various country dealers, livestock market 
operators, and livestock handlers for the purpose and with the 
effect of influencing farmers in Tennessee, Kentucky, and Ala- 
bama, to sell their cattle to respondent. Bradley, Martin, Lowe, 


1The hearing examiner failed to find that respondent guaranteed a profit to the regular 
dealers on their resale of livestock to it or that respondent instructed an order buyer to drive 
competition out of certain country markets and complainant failed to except thereto. We 
shall not, therefore, consider these allegations of the complaint. 
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and Wilkes testified that they performed “spotting” services for 
respondent and were paid for such services by respondent. The 


record indicates that Herbert Smith, J. O. Fisk, W. Woodis, and 


Carlos Hamilton also received payments from respondent for 
“spotting” livestock. Respondent admits utilizing the services of 
these dealers, farmers, and livestock operators to locate cattle 
ready for market and paying them for such service. Respondent 
denies that the practice is unfair or deceptive and contends that 
such practice is a common one in the industry and necessary in 
order for respondent to compete effectively with other buyers of 
livestock. 


It may be that the employment of “spotters” is undesirable, 
uneconomic, or unfair in some way but we are unable from the 
record in this case to formulate the judgment that section 
202(a) is violated by a packer utilizing “spotters” to assist it 
in obtaining supplies. The only authorities cited by complainant 
are cases in which rebates were made or bribes or gratuities 
paid in order to induce trade or business with the payer on the 
part of the payee. The fees paid here were not paid to the person 
who had the business to give, that is, the seller or any represen- 
tative of the seller. Too, while some of the “spotters” seem to 
be country livestock dealers of some sort, the complainant seeks 
a cease and desist order against the use of “spotters” generally 
and the evidence is not adequate to conclude that the country 
dealers were competitors of respondent to any significant degree 
unlike the dealer-competitors referred to above under heading I. 


III 


The complaint charges that during the period 1952 through 
1957, at its buying station in Nashville, respondent issued scale 
tickets based on estimated or adjusted weights instead of true 
and correct weights in connection with the receipt there of live- 
stock purchased by it for slaughter from certain country dealers. 
This subparagraph of the complaint, at least in part, is appar- 
ently bottomed on alleged special treatment accorded a group of 
dealers by the practice described therein. The record herein, 
however, fails to disclose preferential treatment in this regard 
to any class or group of vendors of livestock to respondent. 
Rather, the practice involved in subparagraph VII(a) of the 
complaint appears to be respondent’s regular procedure with 
respect to night receipts of calves and hogs at its Nashville buy- 
ing station. 
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The record reveals that respondent did not have a buyer pres- 
ent in Nashville to price and sort calves and hogs received in 
the evening. Such livestock was weighed upon receipt, a scale 
ticket was issued with a copy going to the trucker or owner, and 
the animals were penned. The next morning respondent’s buyer 
would price and sort the livestock and each sort or grade of 
livestock would be weighed separately with the result of such 
weighing being recorded on a worksheet. The total weight of 
the livestock in the morning would always be less than its weight 
the night before because of “shrink” during such period. Re- 
spondent’s weigher then added back such difference or “shrink” 
to the various classes or grades of livestock of a particular 
shipper on a prorated or percentage basis and a scale ticket was 
printed for each sort of livestock to reflect the morning weight 
of such group plus the percentage of shrink attributable thereto 
although no animals were on the scale when the tickets were 
printed. The weighmasters’ worksheets and respondent’s copies 
of the night scale tickets were kept by respondent for approxi- 
mately 30 days and were available for review by the shippers. 
Respondent’s weighmaster described this procedure and respond- 
ent admits that such procedure was the regular and established 
practice with respect to the weighing of night receipts of calves 
and hogs at its Nashville buying station. Respondent contends 
that such practice was neither unfair nor deceptive and was not 
violative of the act. 


Payment for calves and hogs received at night at respondent’s 
buying station was made on the basis of the weight shown on 
the scale tickets issued by respondent the morning following 
receipt of the livestock. This means, in view of the procedure 
followed by respondent, that the shippers of a lot of livestock 
of different grades or qualities were paid for each grade or qual- 
ity on the basis of the estimated and adjusted weights. Owing 
to the procedure followed, to the extent that the amount of 
shrinkage of weight of higher grade and higher priced animals 
in a particular shipment was less than average shrink of such 
shipment, the vendor of the livestock would be underpaid by 
respondent. Of course, the converse of this proposition is also 
true. It does not appear from the record that shippers were 
deceived by the weighing procedure employed by respondent. In 
addition, complainant does not contend that false weights re- 
sulted from such procedure and the evidence would not support 
any such finding. Cf. In re Harry Lee Sparks and Rex Wanda 
Sparks, supra; In re Clyde W. Long, 19 A.D. 1273 (1960) ; In 
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re Davenport Packing Company, Inc., 20 A.D. 188 (1961). It is 
concluded that complainant has failed to sustain the burden of 
proving any violation of section 202 of the act by reason of 
respondent’s weighing procedure in relation to night receipts of 
calves and hogs at its Nashville buying station.? Respondent 
could have contracted to purchase calves and hogs on the basis 
of the morning weight of such animals as it did with respect to 
its purchases of cattle. We are not hereby saying that payment 
for livestock on the basis of estimated weight could not consti- 
tute a violation of the act. Here, however, the livestock involved 
was weighed upon receipt and the next morning and the 
“shrink” was added back on a percentage basis. Apportionment 
of weight loss in a manner to benefit the purchaser-weigher 
would, of course, be unfair to the sellers. 


Complainant seems to rely solely on the fact that weights were 
registered on the scale tickets used in connection with pricing 
and paying for the livestock without any livestock being on the 
scale at the time. As a general proposition, use of scales to regis- 
ter weight without livestock on the scale looks peculiar and is 
a practice which could be employed to deceive and defraud 
shippers. But we do not believe that we should find a violation 
of section 202(a) in the circumstances here. This, we think, is 
the kind of problem better worked out between respondent and 
the administrators of the act than by the issuance of a cease 
and desist order. 


The evidence does show, however, that respondent did not 
keep for more than 30 days copies of the night scale tickets and 
the worksheets upon which the settlement scale tickets were 
computed. In connection with such weighing practice, Cantrell, 
one of the respondent’s weighmasters, admitted that respondent 
kept for only approximately 30 days the sheets of paper or work- 
sheets on which morning weights of calves and hogs received 
at the buying station during the night were recorded and totalled 
and on which he calculated the distribution of “shrink.” Section 
201.78 of the regulations issued pursuant to the act (9 CFR 
201.78) provides that for each draft of livestock weighed for 
purposes of purchase or sale a scale ticket shall be issued and 
that scale tickets shall be executed at least in duplicate, one copy 


being supplied to the seller and “one copy being retained by 


Neither is there shown a violation of section 201.78 of the regulations under the act 
which requires a packer to issue a scale ticket in duplicate showing the weight (no mention 
of price) for each draft weighed. 
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the packer for a period of not less than six months.” In view of 
this requirement and respondent’s weighing procedure described 
above, it is apparent that the worksheets utilized by respondent’s 
weighmasters were required to be kept for a period longer than 
30 days. The scale ticket issued by respondent on the morning 
following the night receipt of livestock was used as the basis of 
settlement with the shipper and was a scale ticket required to 
be issued by section 201.78. Yet, such ticket was issued without 
livestock being on the scale and resulted from the information 
contained in the worksheets utilized by respondent’s weighmas- 
ters. Without the worksheets on which the shrink was computed 
and prorated, in addition to the evening and morning scale 
tickets, a full and correct disclosure of the transaction reflected 
thereby would not be possible. The requirement contained in 
section 201.78 of the regulations with respect to the retention of 
scale tickets, of necessity, includes the worksheets upon which 
the morning scale tickets were based. Accordingly, it is con- 
cluded that the failure to retain copies of the night scale tickets 
and the worksheets for the scale tickets for six months violated 
section 401 of the act (7 U.S.C. 221) and that authority is con- 
tained therein to prescribe the manner in which the worksheets 
in issue shall be kept. Respondent’s argument that the criminal 
penalty provided for in section 401 is the only sanction available 
for a violation thereof overlooks the language of such section 
which precedes the establishment of criminal penalties. “Section 
401 contains all the authority apparently needed to correct 
record deficiencies of packers.” In re Wilson & Company, Inc., 
19 A.D. 315, 341 (1960), aff'd, 286 F. 2d 891 (7th Cir. 1961). 
A cease and desist order does not result by virtue of respondent’s 
failure to maintain records as required by section 401, but, 
rather, an order in the form of a mandatory injunction is the 
consequence of such violation. Nor do we see any legal infirmity 
owning to the fact that the complaint herein was issued pursuant 
to section 203 of the act (7 U.S.C. 193) and also included alle- 
gations with respect to respondent’s failure to keep records. Cf. 
In re Wilson & Company, Inc., supra. 


IV 


The evidence in the record falls short of establishing the alle- 
gation contained in paragraph VII(b) of the complaint that 
respondent at its buying station “for the purpose and with the 
effect of giving certain country dealers favored and preferred 


| 
| 
| 


le- 
hat 
the 
red 


SWIFT & CO. 1139 
Cite as 20 A.D. 1120 


treatment, changed the weights, or purchase prices, or both, 
appearing on scale tickets issued by it in connection with its 
purchases of livestock for slaughter purposes from such country 
dealers.” Such evidence does indicate that changes in price up- 
ward were made and that changes of weight were also effected 
on scale tickets issued with respect to livestock purchased by 
respondent. The changes of weight were due, it appears, to initial 
error. But more important, complainant has not sustained the 
burden of proving that such alterations constituted preferential 
treatment to any particular person or group. From the record it 
does not appear that the receipt of adjustments in price was 
limited to a few dealers or to dealers only. In addition, the record 
does not indicate that the increases in price were a preference 
in that the prices paid for comparable livestock are unknown. Nor 
does the fact found by the hearing examiner that in some in- 
stances the adjustment in price was granted sometime after the 
livestock was received by respondent alter our conclusion as it 
appears that the owners of the livestock involved did not accom- 
pany the animals to respondent’s buying station and were not 
apprised of the price respondent assigned thereto until this later 
period. 


It is further alleged in the complaint that respondent, in con- 
nection with its purchases of livestock at the Union Stock Yards, 
Nashville, Tennessee, changed the name of the buyer or the sales 
price or both on scale tickets issued by the stockyard company 
and that respondent made copies of such altered scale tickets a 
part of its accounts and records. It is not clear from the com- 
plaint or complainant’s brief whether respondent is charged with 
violating section 202 or section 401 of the act, or both, by reason 
thereof, but the hearing examiner found that such practice vio- 
lated section 401, which in part requires that a packer keep 
“accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in his business,” and complainant 
failed to except thereto. Consequently, the issue is whether re- 
spondent’s copies of the scale tickets are adequate as records 
of the transactions. 


An examination of the scale tickets involved and the circum- 
stances surrounding the making of the alterations in issue dem- 
onstrate, however, no violation of section 401 by reason of the 
alterations to the scale tickets. It appears that respondent pur- 
chased livestock from dealers at the stockyard on the basis of 
the weight at which the dealers had just previously purchased 
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such livestock, that is, the purchase was made on the “turning 
of the ticket.” Respondent then drew a line or had the seller 
draw a line through the buyer’s name listed on the scale ticket, 
and inserted its name and also the sales price. Complainant con- 
tends that the scale tickets were issued by the stockyard com- 
pany to cover one transaction, that is, the purchase of livestock 
by the dealer who later resold such livestock to respondent, that 
the changes and new entries made on such scale tickets covered 
second and succeeding transactions and that it was impossible to 
ascertain from an examination of such scale tickets the true and 
correct nature of the transactions covered thereby. We cannot 
agree. 


Complainant does not contend that respondent may not pur- 
chase livestock on the “turning of the ticket.” In addition, the 
name of the original buyer, i.e., the dealer, was not deleted on 
the scale ticket. A line was drawn through such name, the original 
buyer’s name was still legible and respondent’s name was added. 
The ticket, after the alterations and additions in issue, clearly 
and fully described the purchase of livestock on the turn of the 
ticket. The purchase of livestock on this basis is or was a com- 
mon practice at the Nashville market and those engaged there 
in the livestock business and complainant could readily ascertain 
the nature of the transactions from the questioned scale tickets. 
We have not held that written material added to a scale ticket 
which truly describes the transaction is prohibited. Cf. In re 
Harry Lee Sparks and Rex Wanda Sparks, supra, at p. 732. We 
do not believe either that the facts involved constitute a viola- 
tion of section 202 of the act. If it is desirable that the stock- 
yard company have a copy of a ticket evidencing the transaction, 
it would seem that this matter could be handled at the source, 
that is, at the level of the market agencies and dealers at the 
stockyard. 


Paragraph X of the complaint charges that during the 1952- 
1957 period respondent utilized the services of salesmen- 
employees of market agencies at the Union Stock Yards, Nash- 
ville, Tennessee, through and from whom respondent regularly 
purchased livestock for slaughter, to purchase livestock for 
slaughter purposes for respondent on an order basis at various 
country locations. The record establishes that respondent utilized 
the services of Hilton Pugh, a salesman for and part owner of 
the Nashville Livestock Commission Company, a registered mar- 
ket agency at the Nashville Union Stock Yards, and Chester H. 
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Lee, employee of the Brooks Livestock Company, a registered 
market agency and dealer at the Nashville Union Stock Yards, 
and former employee of the Watkins Commission Company, also 
a registered market agency at the stockyard. Respondent pur- 
chased livestock during the period involved from the Nashville 
Livestock Commission Company and the Watkins Commission 
Company at the stockyard in transactions that were handled for 
the market agencies by Pugh and Lee. Both of these cattle sales- 
men were employed by respondent during this period to purchase 
livestock for slaughter purposes for respondent on an order basis 
at various country locations. 


We think that it is an unfair practice under section 202(a) 
for respondent to employ the services of market agency owners 
or salesmen from whom it buys livestock as buyers for it off the 
stockyard. Commission firms and their salesmen operate in a 
representative and fiduciary capacity in selling consigned live- 
stock. The “private treaty” system of selling, that is, the choice 
of buyers upon the salesman’s judgment as to the buyer who will 
pay top prices rather than by open competitive bidding, leaves 
much to the honesty and discretion of the commission man.’ 
The consignor’s fate as to what he gets for his livestock is in 
the salesman’s hands. When the salesman is on a buyer’s payroll 
for off-stockyard purchasing, it is apparent that there is a 
conflict-of-interest situation detrimental to the interests of con- 
signors and conducive to the favoring of respondent over other 
buyers of livestock from the market agency. 


V 


Respondent raises numerous objections to the conduct of the 
hearing herein. First, respondent complains of the failure of the 
examiner to order the production of all documents and reports 
made in the course of complainant’s investigation of respondent 
and other investigations referred to in the testimony of Paschal 
O. Drake, an employee of complainant who was in charge of the 
investigation preceding the issuance of the complaint herein. 
Such request arose out of Drake’s direct testimony which was 
comparable, in effect, to an opening statement with respect to 
the general background of this proceeding. We see no probative 


3 Section 201.61(a) of the regulations issued pursuant to the act (9 CFR 201.61(a)) pro- 
vides, in part, that a market agency registered to sell livestock on commission shall not 
“enter into any agreement, relationship or association with dealers or other buyers which 
might have a tendency to lessen the loyalty of the market agency to its consignors or impair 
the quality of the market agency’s selling services.” [Emphasis supplied.] 
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value in such direct testimony in relation to the specific charges 
of the complaint and have not considered such testimony in 
connection therewith. By reason thereof, respondent can suffer 
no prejudice by the refusal of the hearing examiner to order 
the production of the requested documents. We are not hereby 
deciding that respondent was entitled thereto. 


Complainant’s exhibit No. 4 was introduced into evidence 
through the testimony of Drake. This exhibit is the transcript of 
statements of respondent’s’ employees taken under oath by com- 
plainant’s investigators prior to the filing of the complaint herein 
and does not relate to the general background type of testimony 
to which respondent’s request stated above was addressed. 
Rather, respondent objects to the introduction of exhibit No. 4 
on the ground that respondent’s employees were available as 
witnesses and such exhibit was introduced not for purposes of 
impeachment or credibility but as evidence of the truth of the 
statements therein contained. The examiner did not commit re- 
versible error by so receiving exhibit No. 4 into evidence. Cf. 
Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 155 
(1941); Federal Trade Commission v. Cement Institute, 333 
U.S. 683, 705-06 (1948); Tagg Bros. & Moorhead v. United 
States, 280 U.S. 421, 442 (1930). Section 202.12 of the rules of 
practice (9 CFR 202.12) does not apply. Moreover, much of the 
description contained therein by respondent’s buyers of respond- 
ent’s method of doing business was corroborated by other evi- 
dence of record, including the testimony of respondent’s em- 
ployees. Cf. e.g., Consolidated Edison Co. v. National Labor Rela- 
tions Board, 305 U.S. 197, 230 (1938) ; Opp Cotton Mills, Inc. V. 
Administrator, supra, at pp. 154-55; Willapoint Oysters, Inc. 
v. Ewing, 174 F. 2d 676, 690-91 (9th Cir. 1949), cert. denied, 
338 U.S. 860 (1949). Too, some of the statements contained in 
exhibit No. 4 constituted admissions against interest by respond- 
ent’s employees‘ and were admissible as such. Cf. Milton V. 
United States, 110 F. 556, 559-60 (D.C. Cir. 1940); Schoeps 
v. Carmichael, 177 F. 2d 391, 396-97 (9th Cir. 1949), cert. 
denied, 339 U.S. 914 (1950); United States v. United Shoe Ma- 
chinery Corporation, 89 F. Supp. 349, 351-52 (D. Mass. 1950) ; 
United States v. Grunewald, 164 F. Supp. 644 (S.D. N.Y. 1958). 


* Section 403 of the act (7 U.S.C. 223) reads as follows: 

“When construing and enforcing the provisions of this Act, the act, omission, or failure 
of any agent, officer, or other person acting for or employed by any packer, stockyard owner, 
market agency, or dealer, within the scope of his employment or office, shall in every case 
also be deemed the act, omission, or failure of such packer, stockyard owner, market agency 
or dealer, as well as that of such agent, officer, or other person.” ; 
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Counsel for complainant referred to the admissions made by 
respondent’s employees in such exhibit during the controversy 
as to its admittance into evidence. 


Respondent also complains of the fact that the hearing ex- 
aminer, over its objections, permitted investigators for complain- 
ant to testify at the hearing, prior to the testimony of an 
upcoming witness, with respect to an interview or interviews 
had with such witness. Respondent complains about the effect of 
such procedure upon the examiner, that is, the possibility of the 
investigator’s testimony coloring or shaping the testimony of the 
witness who followed. While we do not condone the procedure 
in question, respondent was not prejudiced thereby. The inter- 
viewee or upcoming witness was not in the hearing room during 
the investigator’s’ testimony and the examiner at the close of 
the hearing struck from the record all the testimony of the inves- 
tigator which was not corroborated by other evidence of record. 
In addition, we have not considered the testimony of the inves- 
tigators which was not otherwise corroborated. 


Respondent now objects to the introduction into evidence of 
the sworn statement of Thomas Mitchell who subsequently testi- 
fied as a witness at the hearing. However, respondent had no 
objection at the hearing to the introduction of such statement 
into evidence except for two sentences contained therein which 
respondent characterized as opinions of the witness and on the 
condition that Mitchell would testify in the proceeding. As noted 
above, Mitchell did so testify. His testimony was more limited 
than the statement he had given to complainant’s employee which 
was introduced into evidence and while matters contained in the 
statement were corroborated by the testimony of Askins, to the 
extent that Mitchell’s oral testimony did not cover or corrobo- 
rate matters contained in the sworn statement, such statement 
has been ignored. 


VI 


Respondent objects to the breadth and sweep of the cease and 
desist orders sought by complainant and recommended by the 
hearing examiner. We have seriously considered this aspect of 
the case in the light of recent court opinions® on the scope of 
ordvrs issued by administrative agencies and with special atten- 


5E ¢., National Labor Relations Board v. International Molded Plastics of Puerto Rico, 
Inc., 283 F.2d 26 (1st Cir. 1960). 
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tion to the observation in the opinion in Wilson & Company, Inc. 
v. Benson, 286 F. 2d 891, 896 (7th Cir. 1961), to the effect 
that the court would have been better pleased if the cease and 
desist order in that case had been in a more restricted form. 
We have trimmed down the cease and desist orders entered below 
to the precise violations found but we do not believe that we 
should limit the orders to the trade territory of Neuhoff, to 
Neuhoff’s operations, or to the species and subspecies of live- 
stock involved. See Maryland Baking Co. v. Federal Trade Com- 
mission, 243 F. 2d 716 (4th Cir. 1957). The respondent here is 
purchasing livestock practically every day throughout the United 
States and if it is not engaging in other areas in the violations 
found, we do not see how it will be injured by the cease and 
desist orders. Moreover, sections 202 and 203 of the act vindicate 
rights that are completely public rather than private or partially 
private in nature. Too, a study of the lengthy and stormy legfis- 
lative history of the act indicates no legislative intent that a 
“big”? packer found to have violated the act should be ordered 
to refrain from the violation only in the locality where the vio- 
lation occurred. Indeed, it seems to us that in selecting the 
enforcement machinery of a complaint, hearing, and cease and 
desist order over more drastic proposals such as general regu- 
lations for the industry with criminal penalties for violations, a 
forum was provided for the adjudication of the validity of packer 
trade practices with the purpose of proscribing a packer from 
employing a practice found to violate the act. See, e.g., pp. 11-31, 
Meat Packer Hearings, Series D, May 1921, Committee on Legis- 
lature, House of Representatives, 67th Cong., 1st sess. 


ORDER 


Respondent shall cease and desist from employing a practice 
or system of obtaining livestock requirements for slaughter for 
any of its plants from public livestock markets located in the 
normal supply area for the plant through purchases of live- 
stock from dealers who purchase livestock at such markets after 
being guaranteed by respondent the price or prices to be paid by 
it for livestock to be so acquired and subsequently sold to re- 
spondent, 


Respondent shall cease and desist from guaranteeing to live- 
stock dealers prices it will pay for livestock to be sold by them 
to respondent for slaughter at any of its plants prior to the 
purchase of livestock by such dealers at public livestock markets 
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in the normal supply area for such plant and from informing 
such livestock dealers of these prices. 

Respondent shall cease and desist from abandoning competi- 
tion with a major competitor in the purchase of any species or sub- 
species of livestock at a public market and obtaining its require- 
ments of such species or subspecies thereafter from such market 
from such competitor for the purpose of avoiding or eliminating 
competition in the purchase of livestock. 

Respondent shall cease and desist from employing as agents, 
for the purchase of livestock off public markets, owners of 
market agencies at public markets, or salesmen for such market 
agencies, from whom respondent purchases livestock at the pub- 
lic market. 

Respondent shall make and keep for at least 6 months full 
and complete records of weights used in the purchase of live- 
stock at its buying stations, including computations and alloca- 
tions of “shrink.” 

This order shall become effective on December 18, 1961. 


(No. 7467) 


In re HARRY CARPENTER, d/b/a CARPENTER COMMISSION COM- 
PANY. P&S Docket No. 2027. Decided November 30, 1961. 


Suspension of Registration Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et s€q.), an order was issued January 5, 1953 (12 A.D. 11), 
suspending respondent’s registration under the act for a period 
of six months and thereafter until respondent demonstrates that 
he is no longer insolvent. On November 28, 1961, complainant 
recommended that a supplemental order be issued terminating 
the suspension of respondent’s registration, as it appears that 
respondent presently is solvent. 

Accordingly, the suspension of respondent’s registration in the 
order of January 5, 1953, is hereby terminated. 

Copies hereof shall be served upon the parties. 
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DISMISSAL—FAILURE TO PROSECUTE 
(No. 7468) 


P&S Docket No. 2562. Dismissed November 27, 1961, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7469) 


P&S Docket No. 2594. Dismissed November 27, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7470) 


In re SILVERSTREAK DISTRIBUTORS, INC. PACA Docket No. 8543. 
Decided November 7, 1961. 


Incorrect Accountings—Suspension of License— 
Consent Order 


Respondent admitted the violations charged and consented to a 15-day sus- 
pension of its license. 


Mr. John C. Chernauskas, for complainant. Mr. Arthur Slavin, of New York, 
New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et 
seq.), instituted by a complaint filed October 4, 1961. Respondent 
filed an answer dated October 19, 1961, in which it admitted the 
allegations of the complaint, waived oral hearing, and agreed and 
consented to the issuance of an appropriate order suspending its 
license for fifteen days. Respondent’s admission of the allegations 
of the complaint and its consent were conditioned upon com- 
plainant’s agreeing to the issuance of such an order. Otherwise, 
it denied the allegations and requested an oral hearing. On Octo- 
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ber 19, 1961, complainant consented to the issuance of such an 
order. 


FINDINGS OF FACT 


1. Respondent is a corporation whose officers are Abe Tanen- 
baum, president; Jordan Gilman, vice-president; and Edith Gil- 
man, secretary-treasurer. Respondent’s address is 176 Chambers 
Street, New York 7, New York. 


2. Pursuant to the licensing provisions of the act, license 
number 179659 was issued to respondent on January 22, 1959. 
This license is presently in effect. 


3. During the period from on or about May 9, 1960, to on or 
about May 9, 1961, in the course of interstate commerce, re- 
spondent received on consignment or on a joint-account basis 
some 135 lots of vegetables from various shippers and after 
having sold said lots of vegetables failed truly and correctly to 
account and remit to the consignors or to the joint-account 
shippers in that it rendered accountings for less than the correct 
amounts due and remitted to the consignors or to the joint- 
account shippers said lesser amounts. 


4, During the period from on or about May 9, 1960, to on 
or about May 9, 1961, respondent failed to keep such accounts, 
records, and memoranda as would fully and correctly disclose all 
transactions involved in its business in that it had not been 
recording lot numbers on sales tickets at the time of sale of 
produce as required by section 46.19 of the regulations issued 
pursuant to the act (7 CFR 46.19). 


5. Each of the aforesaid officers of respondent was responsi- 
ble in whole or in part for the above violations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact Nos. 
3 and 4, respondent repeatedly and flagrantly violated Sections 
2 and 9 of the act (7 U.S.C. 499b, 499i). Respondent filed an 
answer in which it admitted the allegations of the complaint and 
consented to the issuance of an order suspending its license 
under the conditions outlined in the Preliminary Statement. 
Complainant has consented to and recommended the issuance of 
such an order. Accordingly, pursuant to section 47.26(b) of the 
rules of practice (7 CFR 47.26(b)), such an order should be 
issued. 
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ORDER 


Respondent’s license is hereby suspended for a period of fifteen 
days. 


This order shall become effective twenty days after the date 
hereof. 


Copies of this order shall be served upon the parties. 


(No. 7471) 


ARMIGER & COMPANY, INC. v. EDWARD CUMMISKEY. PACA 
Docket No. 8314. Decided November 17, 1961. 


Failure to Pay—Liability 


Since the contract provided for an allowance of 30 cents a melon on any “lay- 
outs” from the shipments, respondent is liable to complainant for 70 
melons at 25 cents each. 


Complainant pro se. Mr. R. Anthony Toto, of Philadelphia, Pennsylvania, 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on January 16, 1961, complain- 
ant seeks reparation in the amount of $89, alleged to be the 
balance of the purchase price of two truckloads of watermelons 
sold and delivered to respondent in July 1960. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on February 15, 1961. A copy of the report of investigation 
was served upon complainant on the same date. Respondent filed 
an answer to the complaint on March 8, 1961, admitting the pur- 
chase of two truckloads of watermelons, but denying that re- 
spondent received the number of melons alleged in the complaint. 
Respondent avers that he had paid for all watermelons received 
by him and asks that the complaint filed herein be dismissed. 


The amount involved herein is under $500 and the issues are 
determined in accordance with the shortened method of proce- 
dure provided for in section 47.20 of the rules of practice. Pur- 
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suant to such procedure, complainant filed an opening statement 
and respondent filed an answering statement. No statement in 
reply was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Armiger & Company, Inc., is a corporation 
whose address is 6400 Pulaski Highway, Baltimore 2, Maryland. 


2. Respondent is an individual, Edward Cummiskey, whose 
address is 2712 East Somerset Street, Philadelphia 34, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 9, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent two 
truckloads of Congo watermelons, at 55 cents per melon, f.o.b. 
Baltimore, Maryland. The contract provided that for any “lay- 
outs” upon arrival at destination, complainant would make an 
allowance of 30 cents per melon, thus reducing the price on the 
“lay-outs” to 25 cents each. 


4. Respondent accepted the two truckloads of watermelons 
at complainant’s place of business and transported them to re- 
spondent’s place of business at Philadelphia, Pennsylvania. Upon 
arrival, respondent found that one truck contained 1,054 good 
melons, and the second truck contained 1,119 good melons. From 
each truck respondent laid out 35 inferior melons, or a total of 
70 watermelons. 


5. At the time of the purchase and sale, respondent paid 
complainant $1,000 on deposit, and the balance was to be paid 
when the watermelons were counted and the exact total was 
ascertained. On or about July 15, 1960, respondent sent com- 
plainant his check in the amount of $195.15. 


6. The formal complaint was filed on January 16, 1961, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The only controversy between the parties to this proceeding 
concerns the number of watermelons contained in the two truck- 
loads, and the balance alleged to be due complainant on the pur- 
chase price. Complainant alleges in the complaint that one truck- 
load contained 1219 and the other load 1154 melons. In its 
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opening statement, complainant states that after arrival of the 
watermelons at respondent’s place of business, complainant called 
respondent’s place of business and was given “the following 
count by Cummiskey’s agent: 1119 at .55, 35 at .25, 1184 at 
.55, and 35 at .25.” Complainant states that it paid its shipper 
on the basis of these figures. Attached to the complaint, as Ex- 
hibits 1 and 2, are two invoices, one dated July 12, 1960, showing 
1219 melons and 1154 melons, for a total contract price of 
$1,305.15; and the second invoice dated July 31, 1960, showing 
1184 melons and 1119 melons, for a total price of $1,284.15, 
payment by respondent of $1,195.15, and a balance due com- 
plainant of $89. Complainant has attached to its opening state- 
ment two “receiving tickets,” bearing complainant’s billhead, 
which complainant says it received from the truck drivers with 
pencilled notations that complainant states were made by re- 
spondent’s agent. One of these tickets contains the words ‘“Re- 
ceived 1084 mellons—35 bumps & cracks.” The other ticket bears 
the notation, “Received 1119 mellons—35 bumps & cracks.” 


Respondent denies complainant’s Exhibit No. 2, which is the 
invoice of July 12 showing 1219 melons and 1154 melons for a 
total purchase price of $1,305.15, and avers that a count was 
made upon arrival at respondent’s place of business, and it was 
found that one truck contained 1054 melons and that the other 
truck contained 1119 melons, or a total of 2173 watermelons at 
55 cents each. In his answering statement, respondent denies 
that his agent gave complainant the count alleged, namely, 1119 
at .55, 35 at .25, 1184 at .55, and 35 at .25. Respondent also 
denies that the “receiving tickets” submitted by complainant are 
the original tickets given to him by complainant at the time 
of the transaction, and denies further that the notations on such 
“receiving tickets” were made by respondent’s agent. Respond- 
ent states that he has the original tickets given to him by com- 
plainant, and has attached photostatic copies of these tickets to 
his answering statement as Exhibits A and B. These tickets show 
the following: “Congos 55¢—1119, Congos 55¢—1054.” 


While the evidence submitted leaves some doubt as to the 
exact number of watermelons contained in the two truckloads, 
we think that complainant’s evidence is insufficient to establish 
with any degree of certainty the number of watermelons con- 
tained in the trucks. Complainant has alleged that the two ship- 
ments contained a specific number of melons, but has submitted 
two entirely different sets of figures purportedly given to com- 
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- plainant by “respondent’s agent.’”’ Respondent denies both the 
1g count and that his agent gave the figures to complainant, Com- 
at plainant was not the original shipper and apparently did not load 
er the trucks, since the contract provided for payment of the bal- 
x- ance due complainant on the purchase price after the exact num- 
18 ber of melons were determined at respondent’s place of business. 
of | Complainant was given an extension of time to file a statement 
\g in reply, as complainant said it expected to obtain a statement 
5, from the shipper which apparently was for the purpose of estab- 
a lishing the number of watermelons contained in the two loads. 
e- However, complainant failed to file a statement in reply, and 
d, advised the Department it had not been able to obtain a state- 


h ment from its shipper. We must conclude, therefore, that com- 
plainant has failed to sustain the burder of proving that the 
shipments contained the number of watermelons alleged by it. 
“s Respondent admits receiving 2173 good melons, for which he 
paid complainant $.55 per melon. This gives us a total of 
$1,195.15, the exact amount respondent has paid complainant to 


: date. Respondent makes no mention of the 70 watermelons des- 
- ignated as “lay-outs” on which the price was reduced to $.25 
- each, neither denying specifically nor admitting that there were 
. “lay-outs” from the two loads. However, respondent’s letter to 
+ the Department when he was first notified of this complaint, 
i which is Exhibit 3 attached to the report of investigation, sug- 
9 gests that there were some melons which were laid out as not 
. being worth the contract price of 55¢ each. Respondent stated 
. in that letter, “I do not pay for bad watermelons.” Since the 
i contract made provision for an allowance of 30¢ per melon on 
‘j any “lay-outs” from the two shipments, it would appear that 
| respondent still owes complainant for these 70 melons, at $.25 
. each, or a total of $17.50. It is concluded that respondent’s fail- 
i ure to pay complainant the latter amount was in violation of 
: section 2 of the act. Complainant should be awarded reparation 
in the amount of $17.50, and the facts should be published. 

2 ORDER 

Within 30 days from the date of this order, respondent shall 
L pay to complainant, as reparation, the sum of $17.50, with inter- 
, est thereon at the rate of 5 percent per annum from August 1, 
P 1960, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies of this order shall be served upon the parties. 
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(No. 7472) 


CONTINENTAL PRODUCE Co. v. CONWAY, INC., AND/OR ROCKY 
MARCIANO ENTERPRISES, INC. PACA Docket No. 8106. De- 
cided November 17, 1961. 


Failure to Pay—Default 


The complaint is dismissed as to respondent Conway, Inc. Respondent Rocky 
Marciano Enterprises, Inc., by failing to file an answer to the complaint, 
admitted the facts alleged therein and this respondent is ordered to 
pay to complainant the amount due. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Lamson and 
Smith, of Jacksonville, Florida, for respondent Conway, Inc. Mr. James 
V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 25, 1959. 
The formal complaint was filed on June 7, 1960, and an amended 
formal complaint was subsequently filed. Complainant seeks to 
recover from respondents, as reparation, the sum of $816 in 
connection with a truckload of potatoes sold by complainant on 
August 20, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties by the Regulatory 
Branch, Fruit and Vegetable Division. A copy of the formal 
complaint was also served upon each of the respondents. 


Respondent Conway, Inc., filed an answer, denying liability 
in connection with the sale of the truckload of potatoes involved 
herein. Respondent Rocky Marciano Enterprises, Inc., did not 
file an answer in this proceeding. 


Although the amount in controversy exceeds $500, the parties 
herein waived oral hearing. The issues are, therefore, determined 
under the shortened method of procedure provided for in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20). Pursuant to 
such procedure, complainant filed an opening statement and re- 
spondent Conway, Inc., filed an answering statement. Complain- 
ant did not file a statement in reply. 
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FINDINGS OF FACT 
1. Complainant, Continental Produce Co., is a corporation 


KY 
oa whose address is Smyrna, Delaware. 
2. Respondent Conway, Inc., is a corporation whose address 
is 3335 Bright Avenue, Jacksonville, Florida. Respondent Rocky 
Marciano Enterprises, Inc., is a corporation whose address is 
ky Dellago Island, Harbor Beach, Fort Lauderdale, Florida. At the 
nt, time of the transaction involved herein, both respondents were 
to licensed under the act. 
sie 3. On or about August 20, 1959, in the course of interstate 


28 commerce, respondent Rocky Marciano Enterprises, Inc., acting 
as agent for complainant, sold to respondent Conway, Inc., one 
truckload, or 340 100-pound sacks of U.S. No. 1 Round White 
potatoes at a price of $2.40 per sack, delivered Jacksonville, 








Florida. 
il- 4. On or about August 21, 1959, pursuant to the agreement 
at set forth above, complainant shipped from Smyrna, Delaware, to 
9. respondent Conway, Inc., in Jacksonville, Florida, 340 100-pound 
ed sacks of Round White potatoes, Levels brand. The shipment 
to arrived at contract destination on August 24, 1959, and was 
io federally inspected at 10:45 a.m. on that date. The Federal 
on inspection revealed an average of 3% Slimy Soft Rot in various 

stages. 
rt- 5. Conway, Inc., telephoned Marciano on August 24 in re- 
ry gard to the decay found in the potatoes at Jacksonville and 
al secured a price reduction of $.50 per bag from Marciano as a 

result. 
ty 6. Marciano invoiced Conway, Inc., for the 340 sacks of pota- 
ed toes, as follows: 
ot 

“340 CWT @ 2.40 Del $816.00 
Less Credit 50¢ 170.00 

es 
ed 646.00 
ve Less Inspection 10.00 
to $636.00” 
e This amount, $636, was paid by check dated August 29, 1959, 


drawn in favor of Rocky Marciano Enterprises, Inc., by Con- 
way, Inc. 
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7. Complainant has received no payment from either respond- 
ent on account of this transaction. 


8. The informal complaint was filed on November 25, 1959, 
which was within 9 months after the cause of action herein 


arose. 


CONCLUSIONS 


In its answer to the formal complaint, respondent Conway, 
Inc., denies that the potatoes involved herein were purchased 
from complainant or that it is under any liability to complainant 
on account of this transaction. On the contrary, Conway, Inc., 
alleges that it purchased the potatoes from respondent Rocky 
Marciano Enterprises, Inc., and had never heard of complainant 
until receiving a letter from complainant’s attorney on October 
24, 1959, insisting on payment for the shipment. 


Complainant, as the moving party herein, has the burden of 
proving, by a preponderance of the evidence, the allegations set 
forth in its complaint. In its opening statement, however, com- 
plainant concedes that Marciano, in negotiating the contract with 
Conway, Inc., was acting therein as agent for complainant and 
that it (Marciano) was authorized under such agency to receive 
payment of the invoice price from Conway, Inc., on behalf of 
complainant. Complainant further concedes that George W. 
Housman, Marciano’s employee, improperly represented Mar- 
ciano as being the owner of the truckload of potatoes in con- 
troversy, whereas it (Marciano) was not the owner but was 
merely the agent of complainant. 


In view of the concessions made by complainant in its opening 
statement, we see no need to set forth in detail the formidable 
array of documents which respondent Conway, Inc., has sub- 
mitted. Suffice it to say that the concessions of complainant are 
in accord with the evidence before us in support of the posi- 
tion of Conway, Inc., and that the payment by Conway of the 
contract price to complainant’s authorized agent is a defense 
justifying dismissal of the complaint herein as to respondent 
Conway, Inc. 


Respondent Marciano did not file an answer to the amended 
complaint and, therefore, under section 47.8(c) of the rules of 
practice (7 CFR 47.8(c)), is deemed to have admitted the facts 
alleged therein, except paragraph 5, which obviously is in error 
in view of paragraph 8. This conclusion is confirmed by the 
evidence received in this proceeding. 
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It is also alleged in the amended complaint that both respond- 
ents are liable to complainant in the total sum of $816. As we 
have already stated, Conway, Inc., is absolved from any liability 
to complannant, so we find that any liability remaining rests 
upon the defaulting respondent, Marciano. In this connection we 
find that the correct sum due and owing the complainant in con- 
nection with this transaction is $636, which is the amount re- 
ceived by Marciano as agent for complainant, after the allow- 
ance granted by Marciano to Conway, Inc., which allowance has 
not been disavowed or challenged by complainant as being be- 
yond the scope of Marciano’s authority, as agent, to grant. Mar- 
ciano’s failure to pay this sum, $636, to complainant, is in viola- 
tion of section 2 of the act, for which reparation should be 
awarded with interest. 

It will be noted that this award is made to complainant with- 
out an allowance being made to Marciano for a brokerage fee 
which, under the circumstances of this case, we feel should be 
disallowed. See, general, U.S. Fruit Service Company Vv. L. D. 
Robinson Company and ¥ rank S. Oliver and Son, 10 A.D. 542. 

xX 


i 
ORDER 


The complaint is dismissed as to respondent Conway, Inc. 

Within 30 days from the date of this order, respondent Rocky 
Marciano Enterprises, Inc., shall pay to complainant, as repara- 
tion, the sum of $636, with interest thereon at the rate of 5 
percent per annum from October 1, 1959, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 7473) 


CONTINENTAL PRODUCE CO. v. GENE HARRELL, INC., AND/OR 
ROCKY MARCIANO ENTERPRISES, INC. PACA Docket No. 8108. 
Decided November 17, 1961. 


Failure to Pay—Default 


The complaint is dismissed as to respondent Gene Harrell, Inc. Respondent 
Rocky Marciano Enterprises, Inc., failed to file an answer to the com- 
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plaint. The failure to file an answer constitutes an admission of the 
facts alleged in the complaint and this respondent is ordered to pay to 


complainant the amount due. 

Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Roland 
Gonzales, of Tampa, Florida, for respondent Gene Harrell, Inc. Mr. 
Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 25, 1959. 
The formal complaint was filed on May 3, 1960, and an amended 
formal complaint was subsequently filed. Complainant seeks to 
recover from respondents, as reparation, the sum of $1,470.80 in 
connection with the sale by complainant of two truckloads of 
potatoes on August 26, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties by the Regulatory 
Branch, Fruit and Vegetable Division. A copy of the formal com- 
plaint was also served upon each of the respondents. 

Respondent Gene Harrell, Inc., filed an answer, denying liabil- 
ity in connection with the sale of the two truckloads of potatoes 
involved herein. Respondent Rocky Marciano Enterprises, Inc., 
did not file an answer in this proceeding. 

An oral hearing was held on January 10, 1961, at Tampa, 
Florida, Respondent Gene Harrell, Inc., was represented by 
counsel and introduced the testimony of two witnesses. Com- 
plainant made no appearance at the hearing and offered no 
evidence by deposition or otherwise. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Continental Produce Co., is a corporation 
whose address is Smyrna, Delaware. 

2. Respondent Gene Harrell, Inc., is a corporation whose 
address is Post Office Box 11215, Tampa, Florida. At the time 
of the transactions involved herein, this respondent was licensed 
under the act. 


3. Respondent Rocky Marciano Enterprises, Inc., is a cor- 
poration whose address is Dellago Island, Harbor Beach, Fort 
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Lauderdale, Florida. At the time of the transactions involved 
herein, this respondent was licensed under the act. 


4. On or about August 26, 1959, in the course of interstate 
commerce, respondent Rocky Marciano Enterprises, Inc., acting 
as agent for complainant, sold to respondent Gene Harrell, Inc., 
one truckload, or 700 50-pound bags of Cobbler potatoes, U.S. 
No. 1 grade, at a price of $1.25 per bag, and one truckload, or 
680 50-pound bags of Katahdin potatoes, U.S. No. 1 grade, at 
a price of $1.30 per bag, or a total contract price for the two 
loads of $1,759, delivered Tampa, Florida. 


5. On or about August 27, 1959, pursuant to the agreement 
set forth above, complainant shipped from Smyrna, Delaware, 
to Gene Harrell, Inc., at Tampa, Florida, two truckloads of pota- 
toes meeting contract requirements. The potatoes, upon arrival 
at Tampa, were accepted by Gene Harrell, Inc. 


6. On or about August 31, 1959, Marciano invoiced Gene 
Harrell, Inc., in the amount of $1,401.80 for the two truckloads 
of potatoes, showing a deduction of $288.20 for freight and ice 
and other deductions totaling $69. Gene Harrell, Inc., paid Mar- 
ciano the amount of the invoices. 


7. Complainant has received no payment from either re- 
spondent on account of these transactions. 


8. The informal complaint was filed on November 25, 1959, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


In its answer to the formal complaint, respondent Gene Har- 
rell, Inc., admitted the purchase of the potatoes involved herein, 
but alleged that the purchase transactions had been with Mar- 
ciano as principal and that Gene Harrell, Inc., had purchased 
nothing from the complainant. Respondent Gene Harrell, Inc., 
requested an oral hearing in its answer. 


At the oral hearing respondent Gene Harrell, Inc., was the 
only party to appear and to offer evidence. At that time re- 
spondent Gene Harrell, Inc.’s president, Gene Harrell, testified 
that he was familiar with Rocky Marciano Enterprises, Inc.; 
that Gene Harrell, Inc., had done business with Marciano for 
about two years; that during this time Gene Harrell, Inc., had 
bought apples and potatoes from Marciano as shipper and had 
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paid Marciano for such produce; that the two shipments of pota- 
toes involved herein had been purchased from Marciano; and 
that Marciano had been paid for same. The witness, Gene 
Harrell, further testified that after paying Marciano for the 
potatoes, Gene Harrell, Inc., received invoices on these ship- 
ments from complainant; that Gene Harrell did not know and 
had never done business with complainant; that Marciano was 
advised by letter from Gene Harrell, Inc., that the invoices had 
been received from Continental, but that this respondentdid not 
know what it was all about, since Marciano had been paid; and 
that if Marciano owed anyone for the potatoes, Gene Harrell, 
Inc., would appreciate Marciano clearing up the matter. 


Respondent Gene Harrell, Inc., also introduced the oral testi- 
mony of its bookkeeper, Sylvia Diaz, whose testimony corro- 
borated that of Gene Harrell, both as to Gene Harrell, Inc.’s 
payment to Marciano of the purchase price of the potatoes and 
to the fact that Gene Harrell, Inc., had no notice of complain- 
ant’s possible interest in the shipments prior to such payment 
by Gene Harrell, Inc., to Marciano. 


Complainant is the moving party herein, with the burden of 
proving its allegations by a preponderance of the evidence. Com- 
plainant, however, has submitted no evidence in this proceeding, 
either by deposition or otherwise. While we may consider the 
evidence presented in the report of investigation in connection 
with the allegations of the complaint, this evidence is insuf- 
ficient to overcome the denial and evidence of respondent Gene 
Harrell, Inc. On the contrary, we are of the opinion, and do so 
conclude, that the evidence presented supports a finding that 
Marciano was acting herein as the agent of its undisclosed prin- 
cipal, complainant here; that payment for the produce was made 
by Gene Harrell, Inc., to Marciano in this capacity; and that this 
payment to complainant’s authorized agent is a defense against 
complainant’s claim for payment and grounds for dismissing this 
proceeding as to respondent Gene Harrell, Inc. 

Respondent Marciano did not file an answer to the amended 
complaint and, therefore, under section 47.8(c) of the rules of 
practice (7 CFR 47.8(c)), is deemed to have admitted the facts 
alleged therein, except paragraph 5, which obviously is in error 
in view of paragraph 8. This conclusion is confirmed by the 
evidence received at the hearing. 


It is also alleged in the amended complaint that both respond- 
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ents are liable to complainant in the total sum of $1,759 on ac- 
count of these transactions. As we have already stated, Gene 
Harrell, Inc., is absolved of liability to complainant, so we find 
that any liability remaining rests upon the defaulting respond- 
ent, Marciano. In this connection we find that the correct sum 
due and owing to complainant in connection with these trans- 
actions is $1,401.80, which is the amount received by Marciano 
as agent for complainant, after the deductions of $69, which 
deductions have not been disavowed or challenged by complainant 
as being beyond the scope of Marciano’s authority, and the de- 
duction for freight and ice paid by Gene Harrell, Inc. Marciano’s 
failure to pay this sum to complainant is in violation of section 
2 of the act, for which reparation should be awarded with 
interest. 

It will be noted that this award is made to complainant with- 
out an allowance being made to Marciano for a brokerage fee, 
since we consider that under the circumstances of this case a 
brokerage fee is not allowable. See generally, U.S. Fruit Service 
Company Vv. L. D. Robinson Company and Frank S. Oliver and 
Son, 10 A.D. 542. 


ORDER 
The complaint is dismissed as to respondent Gene Harrell, Inc. 


Within 30 days from the date of this order, respondent Rocky 
Marciano Enterprises, Inc., shall pay to complainant, as repara- 
tion, $1,401.80, with interest thereon at the rate of 5 percent 
per annum from October 1, 1959, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 7474) 


CONTINENTAL PRODUCE Co. v. WINN-DIXIE STORES, INC., AND/OR 
Rocky MARCIANO, INC. PACA Docket No. 8099. Decided No- 
vember 17, 1961. 


Failure to Pay—Default 


The complaint is dismissed as to respondent Winn-Dixie Stores, Inc. Re- 
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spondent Rocky Marciano Enterprises, Inc., by failing to file an answer 
to the complaint, admitted the allegations of the complaint and is ordered 
to pay to complainant the amount due. 

Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. J. Shep- 
ard Bryan, Jr., of Jacksonville, Florida, for respondent Winn-Dixie 
Stores, Inc. Mr. Fred W. Harris, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT , 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on November 25, 1959. 
The formal complaint was filed on May 3, 1960, and an amended 
formal complaint was subsequently filed. Complainant seeks to 
recover $1,574.50, the total delivered invoice price of two truck- 
loads of potatoes allegedly sold by complainant to respondent 
Winn-Dixie Stores, Inc., through respondent Rocky Marciano 
Enterprises, Inc. 
' A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties herein by the Regula- 
tory Branch, Fruit and Vegetable Division. A copy of the formal 
complaint was also served upon each of the respondents. 


Respondent Winn-Dixie Stores, Inc., filed an answer, denying 
the material allegations of the complaint and alleging that the 
two truckloads of potatoes were purchased from respondent 
Rocky Marciano Enterprises, Inc., as seller and that Winn-Dixie 
Stores, Inc., after being invoiced by Rocky Marciano Enter- 
prises, Inc., paid for the two truckloads of potatoes in full and 
had no contract or understanding with complainant and had no 
knowledge of any interest of complainant in the potatoes until 
approximately two months after the purchase of said potatoes. 
Respondent Rocky Marciano did not file an answer in this pro- 
ceeding. 


An oral hearing was held on December 6, 1960, at Jacksonville, 
Florida. Respondent Winn-Dixie Stores, Inc., was représented 
by counsel and introduced the testimony of one witness. Com- 
plainant made no appearance at the hearing and offered no evi- 
dence by deposition or otherwise. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Continental Produce Co., is a corporation 
whose address is Smyrna, Delaware. 
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2. Respondent Winn-Dixie Stores, Inc., is a corporation whose 
address is Box B, Jacksonville, Florida. At the time of the trans- 
actions involved herein, respondent Winn-Dixie Stores, Inc., was 


licensed under the act. 


8. Respondent Rocky Marciano Enterprises, Inc., is a cor- 
poration whose address is Dellago Island, Harbor Beach, Fort 
Lauderdale, Florida. At the time of the transactions involved 
herein, respondent Rocky Marciano Enterprises, Inc., was 
licensed under the act. 


4. On or about August 20, 1959, in the course of interestate 
commerce, respondent Rocky Marciano Enterprises, Inc., acting 
as agent for complainant, sold to Winn-Dixie Stores, Inc., two 
truckloads, or 670 100-pound sacks of potatoes, Katahdin variety, 
U.S. No. 1 grade, size A, at a price, delivered Greenville, South 
Carolina, of $2.35 per sack or a total contract price for the two 
loads of $1,574.50. 


5. On or about August 20, 1959, pursuant to the agreement 
set forth above, complainant shipped from Smyrna, Delaware, to 
respondent Winn-Dixie at Greenville, South Carolina, two truck- 
loads of potatoes meeting contract requirements. The potatoes, 
upon arrival at Greenville, were accepted by Winn-Dixie. 


6. On or about August 24, 1959, Marciano invoiced Winn- 
Dixie for the potatoes involved herein, in the total amount of 
$1,574.50, which amount was paid to Marciano by Winn-Dixie 
by check dated August 27, 1959. 


7. Complainant has received no payment from either re- 
spondent on account of this transaction. 


8. The informal complaint was filed on November 25, 1959, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent Winn-Dixie, in its answer to the formal complaint, 
admits the purchase, on August 19, 1959, of the two truckloads 
of potatoes involved herein, and further admits that the contract 
price of the potatoes, as set forth in the formal complaint, is cor- 
rect. This respondent denies, however, that the purchase was 
made from complainant as seller, alleging, instead, that its trans- 
action was entered into with respondent Rocky Marciano Enter- 
prises, Inc. 
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At the oral hearing held in connection with this proceeding, 
respondent Winn-Dixie offered the testimony of its employee, 
Lincoln Meena, who testified that he was the produce carlot 
buyer for all of Winn-Dixie’s divisions; that in this capacity he 
had, on occasion in the past, bought potatoes from Marciano for 
Winn-Dixie; that on August 19, 1959, he had purchased from 
Marciano, on Winn-Dixie’s behalf, the two loads of potatoes in 
question; that Marciano had not informed Meena at that time 
that he was representing complainant in the purchase of the 
potatoes; and that he (Meena) was not then aware of coOmplain- 
ant’s interest in the two loads of potatoes. Meena further testi- 
fied that Marciano invoiced Winn-Dixie for the potatoes herein, 
in the total amount of $1,574.50; that such invoices were re- 
ceived on or about August 24, 1959, and were paid by check 
dated August 27, 1959, drawn in favor of Marciano; that in late 
October Winn-Dixie received an inquiry regarding payment froni 
complainant; and that this was the first notice that Winn-Dixie 
had received of any claim or interest that complainant might 
have had in regard to these two loads. 


Complainant did not appear at the oral hearing and has sub- 
mitted no evidence in this proceeding, either by deposition or 
otherwise. Complainant has alleged, however, by amended com- 
plaint filed with the Department, that Marciano was its agent in 
this transaction and that it believes that Marciano has received 
payment from Winn-Dixie for the two loads of potatoes involved 
herein, but that no payment has been received by it, complain- 
ant, from either of the respondents. 

In view of the evidence offered by respondent Winn-Dixie and 
the admissions contained in the amended complaint, we are of 
the opinion that full payment was made by respondent Winn- 
Dixie to complainant’s authorized agent, Marciano; that such 
payment by Winn-Dixie was made to Marciano as the agent of 
an undisclosed principal; and that such payment is a perfect 
defense to complainant’s claim against Winn-Dixie and justifies 
a dismissal of the complaint as to this respondent. 


Respondent Marciano did not file an answer to the amended 
complaint and, therefore, under section 47.8(c) of the rules of 
practice. (7 CFR 47.8(c)), this respondent is deemed to have 
admitted the facts alleged therein, except paragraph 5, which 
obviously is in error in view of paragraph 8. This conclusion is 
confirmed by the evidence received at the hearing. 
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It is also alleged in the amended complaint that both respond- 
ents are liable to complainant in the total sum of $1,574.50 on 
account of these transactions. As we have already made clear, 
respondent Winn-Dixie is absolved of liability to complainant, so 
that we find that the remaining liability for the contract pur- 
chase price of the two truckloads of potatoes, in the sum of 
$1,574.50, rests upon the defaulting respondent, Marciano. Mar- 
ciano’s failure to pay this sum is in violation of section 2 of 
the act, for which reparation should be awarded, with interest. 

It will be noted that this award is made to complainant with- 
out an allowance being made to Marciano for a brokerage fee, 
since we consider that under the circumstances of this case a 
brokerage fee is not allowable. See, generally, U.S. Fruit Service 
Company Vv. L. D. Robinson Company and Frank S. Oliver and 
Son, 10 A.D. 542. 


ORDER 


The complaint is dismissed as to respondent Winn-Dixie 
Stores, Inc. 

Within 30 days from the date of this order, respondent Rocky 
Marciano Enterprises, Inc., shall pay to complainant as repara- 
tion $1,574.50, with interest thereon at the rate of 5 percent per 
annum from October 1, 1959, until paid. 

The facts and circumstances set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 7475) 


JOHN COOPER PRODUCE, INC. v. D. & F. PRODUCE JOBBERS. PACA 
Docket No. 8399. Decided November 20, 1961. 


Broker—Failure to Account 


Respondent acted as broker for complainant in these transactions and failed 
to turn the net proceeds over to complainant. The partners of respond- 
ent are ordered jointly and severally to pay to complainant the amount 
due. 

Complainant pro se. Partner Malvin G. Ford pro se. Parsons, Stant and 
Parsons, of Norfolk, Virginia, for partner Willard J. Derieux, Jr. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on March 28, 1961, complain- 
ant seeks reparation in the amount of $1,711.58, alleged to be 
due in connection with several lots of watermelons sold by re- 
spondent for the account of complainant. 


A copy of the formal complaint and a copy of the -Depart- 
ment’s report of investigation were served upon respondent on 
April 13, 1961. A copy of the report of investigation was served 
upon complainant on May 4, 1961. Although respondent is a 
partnership, an answer to the complaint was not filed by the 
partnership, but separate answers were filed by the partners, 
one of whom was Willard J. Derieux, Jr., who denies in his 
answer filed April 25, 1961, that there is due and owing com- 
plainant from him the amount claimed herein, and alleges that 
if any money is due or owing complainant it is due from Malvin 
G. Ford, the other partner in respondent partnership. Ford filed 
an answer on May 15, 1961, in which he states that, “I feel I 
am morally obligated to half the sum of $1,116.38 ($518.19), 
and my former partner Mr. Derieux responsible for the other 
half. Ford requested an oral hearing. 


An oral hearing was held at Norfolk, Virginia, on August 14, 
1961. Wayne Telligman appeared on behalf of complainant and 
testified for complainant. Willard J. Derieux Jr., was represented 
by counsel and testified in his own behalf. Malvin G. Ford ap- 
peared without counsel and also testified at the hearing. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, John Cooper Produce, Inc., is a corporation 
whose address is P. O. Box 875, Vincennes, Indiana. 


2. Respondent at the time of the transactions involved herein 
was a partnership composed of Willard J. Derieux, Jr., and Mal- 
vin G. Ford, doing business as D. & F. Produce Jobbers, whose 
address was 1670 Bayview Boulevard, Norfolk 3, Virginia. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about June 20, 1960, in the course of interstate com- 
merce and by oral contract, complainant and respondent entered 
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into an agreement whereby respondent would act as a broker 
in disposing of several shipments of watermelons for complain- 
ant. The agreement further provided that for such service, com- 
plainant would pay respondent a commission or brokerage fee. 


4. On or about the dates indicated, pursuant to the agreement 
between the parties, respondent placed on consignment with J. L. 
Weinstein Co., Baltimore, Maryland, three truckloads of Charles- 
ton Gray watermelons, as shown below: 


Average Total 


Date Lot Number Quantity Weight Weight 
June 20, 1960 1379-M 1100 melons 31# 34,370# 
June 21, 1960 1385-M 1180 _ 28# 33,590# 
July 9, 1960 1545-M 1550 ” 234 35,090# 


5. On June 20, June 21, and July 9, 1960, complainant 
shipped from Oxford, Florida, through respondent to J. L. Wein- 
stein Co. at Baltimore, Maryland, the watermelons described in 
Finding of Fact 4. J. L. Weinstein Co. accepted the melons and 
sold them, and thereafter rendered accountings and made re- 
mittances in accordance with such accountings to respondent, as 
follows: Lot 1379-M, $692.11; lot 1385-M, $424.27; and lot 
1545-M, $595.26, or a total for the three loads of watermelons of 
$1,711.64. Respondent has not paid complainant any part of the 
net proceeds received from J. L. Weinstein Co. 


6. An informal complaint was filed November 21, 1960, 
which was within 9 months after accrual of the causes of action 


herein. 


CONCLUSIONS 


There appears to be no controversy between the parties re- 
garding the fact that respondent was employed by complainant 
to act as a broker in disposing of certain truckloads of water- 
melons which complainant had purchased in Florida. The evi- 
dence is clear that complainant shipped and respondent con- 
signed three lots of Charleston Gray watermelons to J. L. Wein- 
stein Co., commission merchants at Baltimore, Maryland. The 
evidence is also clear that J. L. Weinstein Co. sold the three 
loads of watermelons, rendered account sales to respondent, and 
made remittances to respondent in accordance with such ac- 
counting. However, respondent failed to make any payment to 
complainant for the watermelons. 


According to testimony by the partners of respondent firm, 
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the partnership was dissolved sometime after the transactions 
involved herein. This probably accounts for the fact that part- 
ners Willard J. Derieux, Jr. and Malvin G. Ford filed separate 
answers to the complaint and that no answer was filed by the 
partnership as such. In the answer by Derieux, it is admitted that 
the net proceeds of sale were received (from J. L. Weinstein 
Co.) by Derieux and Malvin G. Ford. Derieux, however, denies 
that he owes complainant the amount claimed covering the net 
proceeds of sale, and states that if there is any money due or 
owing complainant it is due from Malvin G. Ford. Ford, in his 
answer, states that his connection with D. & F. Produce Jobbers 
was as a “buying partner” and that Derieux acted as salesman 
and bookkeeper. Ford states that, consequently, he knew little 
about the bookkeeping end of the business. He states further that 
he feels morally obligated to complainant for half the amount 
due and thinks that his former partner, Derieux, is responsible 
for the other half. However, Ford refers to $1,116.38 as the 
amount due instead of $1,711.64. The amount admitted by Ford 
is half the total net proceeds for the first two loads, and Ford 
states that he knew nothing about the third load, and intimates 
that this load was handled between complainant and J. L. Wein- 
stein Co. However, the fact that J. L. Weinstein Co. accounted 
and remitted to respondent for the third load, along with the 
first two loads, would appear to indicate that the third load was 
also handled through respondent firm. In any event, respondent 
accepted and retained the net proceeds for the third load. 


It is not clear from the evidence whether complainant author- 
ized respondent to collect for the watermelons. In any event, 
there is no dispute regarding the fact that respondent collected 
from the consignee the net proceeds from the sale of the water- 
melons, and there would appear to be at least a tacit agreement 
by complainant for respondent to perform this service. The 
broker who bills and collects from the buyer under such circum- 
stances becomes liable to the seller for the monies sa collected. 


Although respondent partnership was dissolved, or ceased to 
do business, after the transactions in question, the dissolution 
of the partnership or cessation of business did not alter or affect 
the liability of the partnership or the individual members thereof 
resulting from transactions occurring while the partnership was 
in existence. Nor does the dissolution of the partnership or the 
fact that it ceased to do business preclude the issuance of a 
reparation award against the partnership in this case. Ernest E. 
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Fadler Co. v. Weiner & Miller, 8 A. D. 178. At the hearing, both 
partners of respondent partnership, upon questioning by the Pre- 
siding Officer, admitted that they collected from the consignee 
for the watermelons, that complainant has not been paid for the 
watermelons, and that complainant is entitled to its money. 


We conclude that respondent’s failure to pay complainant the 
amount received for the watermelons, less any commission or 
brokerage fees to which respondent was entitled, was in viola- 
tion of section 2 of the act. Since there is no evidence before us 
concerning the amount of brokage or commission to which re- 
spondent might be entitled, complainant should be awarded 
reparation in the amount of $1,711.64, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, Willard J. 
Derieux, Jr. and Malvin G. Ford, doing business as D. & F. 
Produce Jobbers, jointly and severally, shall pay to complainant, 
as reparation, the sum of $1,711.64, with interest thereon at the 
rate of 5 percent per annum from August 1, 1960, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7476) 


ALEXIS RELIAS v. WESTERN PACIFIC DISTRIBUTORS. PACA Docket 
No. 8192. Decided November 20, 1961. 


Acceptance—Liability 


Respondent accepted the shipment and since he has presented no valid de- 
fense for his failure to pay for the produce, reparation is awarded to 
complainant for the amount due. 


Golbus & Golbus, of Chicago, Ilinois, for complainant. Mr. G. V. Weikert, of 
Los Angeles, California, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 5, 1960, followed 
by a formal complaint on August 19, 1960. The complainant 
alleges that respondent refused to pay for a carload of Mexican 
tomatoes which he purchased from the complainant on April 
23, 1960. Complainant seeks to recover the sum of $2,297.28 
representing the full invoice price of this carload of tomatoes. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served on respondent on 
September 20, 1960. A copy of the report of investigation was 
served upon complainant’s representative on September 16, 1960. 
Respondent’s answer was filed on November 7, 1960. 


Respondent denies generally the allegations in the complaint 
and alleges that the tomatoes arrived at destination in a decayed, 
deteriorated and generally unsaleable condition because they 
were not in suitable shipping condition at the time of shipment. 
Respondent further alleges that complainant promised to stand 
behind the tomatoes regardless of the terms of sale. 


An oral hearing was held at Los Angeles, California, on May 
10, 1961. Complainant was represented by counsel and presented 
two witnesses on his behalf. Respondent was not represented by 
counsel. He appeared and testified on his own behalf. A number 
of exhibits were received in evidence. A brief was filed by com- 
plainant, but none was received from respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Alexis Relias, whose Post 
Office address is Box 838, Nogales, Arizona. 


2. Respondent is an individual, Harold G. Bauer, doing busi- 
ness as Western Pacific Distributors. His address at the time of 
the hearing was 3940 Alder Avenue, Carlsbad, California. At 
the time of the transaction involved herein respondent was not 
licensed under the act although he was subject to license. 


3. On or about April 23, 1960, in the course of interstate or 
foreign commerce, respondent purchased from complainant 780 
lugs of Mexican tomatoes, contained in car PFE 10249, at an 
agreed price of $2.50 per lug, f.o.b. shipping point, for 166 lugs 
of 6 x 6s and $2.00 per lug, f.o.b. shipping point, for 614 lugs 
of 6 x 7s, terms “CASH: INSPECTION ACCEPTANCE NO- 
GALES INSPECTION NOGALES USONE.” Crossing charges 
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of 10¢ per lug plus duty at Nogales in the amount of $576.28 
were also to be paid by respondent. The total amount of the in- 
voice covering the purchase was $2,297.28. An invoice showing 
the terms of sale was mailed to respondent. 


4. Prior to the purchase an inspection was made of the to- 
matoes by respondent at Nogales, Arizona. Neither at the time 
of sale nor upon receiving the invoices did respondent object 
either as to the condition of the tomatoes or as to the terms 
shown on the invoice. 


5. The tomatoes purchased by respondent were shipped from 
Culiacan, Sinaloa, Mexico, on April 21, 1960, in car PFE 10249, 
and on April 23, 1960, were diverted by complainant to Western 
Pacific Distributors, advise Mandell Spector Rudolph Company, 
Philadelphia, Pennsylvania. The tomatoes were inspected by the 
United States Department of Agriculture at Nogales on April 
23, 1960, and were found to grade U.S. No. 1. A copy of the 
Department’s inspection certificate was furnished to respondent. 


6. The respondent has failed to pay any part of the invoice 
price of $2,297.28 for the tomatoes which he purchased from 
complainant on April 23, 1960, although demand for payment 
was made. 


7. The formal complaint was filed on August 19, 1960, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence in this case shows conclusively that on April 23, 
1960, respondent purchased a carload of Mexican tomatoes from 
complainant for a total price of $2,297.28. The tomatoes were of 
U.S. No. 1 grade as required under the terms of the purchase 
agreement, They were shipped by the complainant in accordance 
with respondent’s instructions and were accepted by respondent. 
Respondent has not paid any part of the purchase price. 


An agreed term of the sale was “Inspection and acceptance 
Nogales.” This is not a term defined in the regulations under the 
act and the parties did not submit evidence as to what they 
intended it to mean. It seems to be complainant’s position that 
under this term there are no implied warranties of quality or 
condition either at shipping point or at destination. Respondent 
contends that complainant agreed to “stand behind” the quality 
of the tomatoes, that they arrived in a deteriorated condition, 
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and that respondent sustained a substantial loss on them. Com- 
plainant denies that any such warranty was given. 


It is unnecessary for us to determine what “inspection and 
acceptance Nogales” means or whether there was an agreement 
on the part of complainant to “stand behind” the shipment, 
including the meaning of “stand behind.” There is no evidence 
concerning the condition of the tomatoes on arrival at Philadel- 
phia, which leaves us in the position of being unable to deter- 
mine whether there was a breach of warranty, regardless of 
what warranties we might find were given. Furthermore, there 
is no evidence concerning damages. Respondent has presented 
no valid defense for his failure to pay for the tomatoes. 


Respondent’s failure to pay promptly to complainant the 
agreed contract price is in violation of section 2 of! the act. 
Reparation should be awarded to complainant in the amount of 
$2,297.28, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,297.28, with interest there- 
on at the rate of 5 percent per annum from May 1, 1960, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished, 


Copies of this order shall be served upon the parties. 


(No. 7477) 


TRICAR SALES v. WESTERN PACIFIC DISTRIBUTORS. PACA Docket 
No. 8193. Decided November 20, 1961. 


Acceptance—Defense Inadequate 


Respondent accepted the shipments and has presented no valid defense for 
his failure to pay for them. He is ordered to pay to complainant the 
amount due. 


Mr. Nasib Karam, of Nogales, Arizona, for complainant. Mr. G. V. Weikert, 
of Los Angeles, California, for respondent. Mr. John S. Griffin, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 29, 1960, fol- 
lowed by a formal complaint on September 1, 1960. Complainant 
alleges that respondent has failed to pay for 15 cars of Mexican 
tomatoes which he purchased from complainant during April 
and May of 1960. Reparation is requested in the amount of 
$36,134.78. 


Copies of the formal complaint and of the Department’s report 
of investigation were served on respondent on October 1, 1960. 
A copy of the Department’s report of investigation was served 
on complainant on September 26, 1960. Respondent filed an an- 
swer on November 8, 1960, in which he alleges that he had pur- 
chased 23 carloads of tomatoes from complainant under a guar- 
antee whereby complainant promised and agreed to stand behind 
the quality of the tomatoes in each of said carloads. The answer 
further alleges that the tomatoes in each of the 23 carloads ar- 
rived at destination in a decayed, deteriorated and unsaleable 
condition because the tomatoes were not in suitable shipping con- . 
dition at the time of shipment. 


An oral hearing was held at Los Angeles, California, on May 
10, 1961. Complainant, who was represented by counsel, testi- 
fied on his own behalf and presented two additional witnesses. 
Respondent was not represented by counsel. He testified on his 
own behalf and presented one other witness. Numerous exhibits 
were received in evidence. A brief was filed by complainant 
but none was received from respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Dr. Daniel Cardenas Mora, 
doing business as Tricar Sales. His post office address is Box 232, 
Nogales, Arizona. 


2. Respondent is an individual, Harold G. Bauer, doing busi- 
ness as Western Pacific Distributors. His address at the time 
of the hearing was 3940 Alder Avenue, Carlsbad, California. At 
the time of the transactions involved herein respondent was not 
licensed under the act although he was subject to license. 


3. During the period from April 11, 1960, through May 4, 
1960, in the course of interstate or foreign commerce, complain- 
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ant sold to respondent 15 carloads of “Gilberto” brand Mexican 
tomatoes. All of such sales were made on f.o.b. shipping point 
terms. The dates of sale, car numbers, number of lugs, prices 





per lug, crossing charges and duties were as follows: 


a. April 11, 1960, PFE 46854 
650 lugs at $4.90 $ 3,185.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 3,738.08 
b. April 18, 1960, PFE 41506 
650 lugs at $2.40 $ 1,560.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,113,08 
ce. April 19, 1960, PFE 67633 
725 lugs at $2.40 $ 1,740.00 
Crossing charges .10 72.50 
Duties 544.00 
$ 2,356.50 
d. April 21, 1960, PFE 42255 
650 lugs at $2.40 $ 1,560.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,113.08 
e. April 22, 1960, PFE 55709 
650 lugs at $3.90 $ 2,535.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 3,088.08 
f. April 22, 1960, PFE 7448 
650 lugs at $2.40 $ 1,560.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,113.08 
g. April 23, 1960, PFE 68134 
650 lugs at $1.90 $1,235.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 1,788.08 
h. April 23, 1960, PFE 44312 
650 lugs at $3.40 $ 2,210.00 
Crossing charges .10 65.00 
Duties 488.08 


$ 2,763.08 
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i. April 26, 1960, PFE 66202 


650 lugs at $1.90 $ 1,235.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 1,788.08 
j. April 26, 1960, PFE 9376 
650 lugs at $1.90 $ 1,235.00 
Crossing charges .10 65.00 
Duties 488.08 
$ 1,788.08 
k. April 26, 1960, PFE 67190 
650 lugs at $3.15 $ 2,047.50 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,600.58 
l, April 27, 1960, PFE 74718 
153 lugs at $3.40 $ 520.20 
627 lugs at $2.15 1,348.05 
Crossing charges .10 78.00 
Duties 584.99 
$ 2,531.24 
m. April 28, 1960, PFE 8610 
650 lugs at $3.65 $ 2,372.50 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,925.58 
n. May 2, 1960, PFE 2912 
304 lugs at $3.90 $ 1,185.60 
846 lugs at $2.90 1,003.40 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,742.08 
o. May 4, 1960, PFE 3451 
548 lugs at $3.90 $ 2,137.20 
102 lugs at $2.90 295.80 
Crossing charges .10 65.00 
Duties 488.08 
$ 2,986.08 


4. Each of the 15 carloads was originally shipped from San 
Blas, Sinaloa, Mexico. After sale by complainant to respondent 
at Nogales, each car was diverted by complainant, at respond- 
ent’s instruction, to Chicago, Illinois, with the exception of car 
PFE 46854, which was diverted to Philadelphia, Pennsylvania. 
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5. The 15 carloads of tomatoes were inspected by respondent 
at Nogales, Sonora, Mexico, prior to purchase and an inspection 
certificate of the United States Department of Agriculture was 
furnished to respondent for each of these carloads of tomatoes. 


6. The inspection certificates show that with the exception of 
the tomatoes in cars PFE 46854 purchased on April 11, 1960, 
and PFE 67633 purchased on April 19, 1960, each of the ship- 
ments purchased by respondent from complainant graded U.S. 
No. 1 at Nogales, Sonora, Mexico, at the time of inspection. The 
tomatoes in cars PFE 46854 and PFE 67633 graded 87% U.S. 
No. 1. The quality of the tomatoes in each car, as shown by the 
inspection certificates, was that agreed upon by the complainant 
and respondent. 


7. No timely objection was made by respondent to complain- 
ant as to the condition of any of the tomatoes in the 15 carloads 
after their arrival at destination other than the first car pur- 
chased, PFE 46854, for which an allowance at $2 per lug was 
made to respondent. 


8. On June 14, 1960, respondent sent to complainant the fol- 
lowing telegram “CHGHICAGO BUYERS ALL PLEASED GIL- 
BERTOS PROSPECTS GOOD NEXT YEAR. STAYING BAR- 
CLAY HOTEL WILL REPORT PROGRESS.” 


9. The total purchase price of the 15 shipments was $37,- 
434.78. Deducting the allowance of $1,300 on the first shipment 
leaves $36,134.78 due complainant, no part of which has been 
paid. 


10. The formal complaint was filed on September 1, 1960, 
which was within 9 months from the time the causes of action 
accrued. ' 


CONCLUSIONS 


The evidence shows conclusively that between April 11 and 
May 4, 1960, respondent purchased 15 carloads of Mexican toma- 
toes from complainant for a total purchase price of $37,434.78. 
The tomatoes were inspected by respondent prior to purchase 
and he was furnished with a U.S. Department of Agriculture 
inspection certificate covering each of the 15 cars. The tomatoes 
in cars PFE 46854 and PFE 67633 were to grade 87% USS. 
No. 1 and the remaining 13 cars were to grade U.S. No. 1. The 
inspection certificates show that the tomatoes met these grades. 
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They were shipped by complainant in accordance with respond- 
ent’s instructions. 


Complainant alleges that all of the shipments involved herein 
were sold “FOB shipping point inspection and acceptance at 
Nogales, Sonora, Mexico, final.” The invoices issued by com- 
plainant had these terms stamped on them, Respondent admitted 
that he received the invoices and made no objection to the terms 
stated thereon. At the hearing complainant’s sales manager testi- 
fied that the terms were as alleged, but also testified that the 
sales were “on a normal f.o.b. shipping point basis,” that “we 
agreed to those terms of f.o.b.” and that “No other thing was 
mentioned.” From respondent’s testimony it appears that “FOB 
shipping point inspection and acceptance at Nogales, Sonora, Mexi- 
co, final” was never discussed in contract negotiations. From 
the evidence we conclude that the contracts were on f.o.b. 
shipping point terms. Stating other terms on the invoices, even 
if not objected to, did not make them applicable to the contracts. 


Respondent obtained a U.S. Department of Agriculture inspec- 
tion certificate covering the arrival condition of tomatoes in car 
PFE 46854. Complainant made an adjustment of $2 per lug or 
$1,300 against the purchase price of the tomatoes contained in 
this car, which adjustment was agreed to by respondent. Agree- 
ment to the adjustment precludes respondent from making any 
further claim on this car. 


At the hearing respondent testified that on April 28 he com- 
plained to complainant’s sales manager of the poor condition of 
the tomatoes in some of the other cars. He was unable, however, 
to state which cars were involved and the nature of the com- 
plaint which was made. Complainant’s sales manager denied that 
any such complaint was made and the telegram from respondent 
dated June 14, 1960, a little more than a month following the 
final shipment, indicates that all of the Chicago buyers were 
pleased with the Gilberto brand tomatoes. There is no evidence 
concerning the condition of the tomatoes in the 14 cars on arrival 
at Chicago or at any time thereafter, which leaves us in the 
position of being unable to determine whether there was any 
breach of the contracts on the part of complainant. Further- 
more, there is no evidence concerning damages. This makes it 
unnecessary for us to discuss or decide whether, as contended by 
respondent, complainant agreed to “stand behind” the tomatoes. 
Respondent has presented no valid defense for his failure to pay 
for the tomatoes. 
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In his answer, respondent alleged that he purchased 23 car- 
loads of tomatoes from complainant, including the 15 which are 
the subject matter of the complaint. No evidence, other than 
that an adjustment of $1 per lug was made on one of these cars, 
was offered with respect to the other eight cars. We have no 
basis for making any findings or expressing any conclusions as 
to the eight additional cars. 


Respondent’s failure to pay complainant promptly the $36,- 
134.78 due is in violation of section 2 of the act. Reparation in 
that amount, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $36,134.78, with interest 
thereon at the rate of 5 percent per annum from June 1, 1960, 
until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7478) 


HARRIS M. MCRAE v. R. PATT BROKERAGE, INC. PACA Docket 
No. 8146. Decided November 21, 1961. 


Broker—Purchaser—Unauthorized Adjustment— 
Defense—Accord and Satisfaction— 
Acceptance—Liability 


It is concluded that respondent was the purchaser and not the broker in 
all but one of the disputed transactions. In this one transaction re- 
spondent was not authorized to grant a reduction in price to the buyer 
and is ordered to pay to complainant the amount of the allowance. In 
the other transactions respondent failed to establish its plea of an ac- 
cord and satisfaction and is ordered to pay to complainant the balance 
due. 


Jones and Jones, of Rockingham, North Carolina, for complainant. Mr. Alex- 
ander A. Notopoulos, of Altoona, Pennsylvania, for respondent. Mr. 
William E. Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was received by the Department 
on September 28, 1959. The formal complaint was filed on May 
16, 1960. Complainant seeks an award of reparation in the 
amount of $2,144.25, which is alleged to be the balance of the 
total purchase price of four truckloads of peaches sold to re- 
spondent, plus damages sustained in connection with one truck- 
load of watermelons sold through respondent as his broker. Com- 
plainant admits that he received $7,417.70 from respondent, or 
from the ultimate purchasers of the commodities involved, as a 
partial payment of the total amount due. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
June 30, 1960. On the same date, a copy of the investigation 
report was served upon complainant. 

Respondent filed an answer, including a counterclaim, on Au- 
gust 18, 1960, and alleged, among other things, that it was the 
broker rather than the purchaser in all of the transactions, ex- 
cept as to the 296 bushel crates of peaches mentioned in para- 
graph D 4 of the complaint. In the counterclaim respondent 
alleged that during July 1959, the parties agreed to a sale and 
purchase of 479 bushels of peaches at $4.90 per bushel; that 
complainant only delivered to respondent 443 bushels; and that 
because of complainant’s breach of the aforesaid agreement he 
is liable to respondent in the amount of $176.40. 

A copy of the answer was served upon complainant on Sep- 
tember 12, 1960. Complainant filed a reply on September 22, 
1960, and alleged that there was a shortage in the shipment 
mentioned in the counterclaim, and that respondent was 
entitled to a credit based upon the shortage determined by the 
Department at the contract price of $5.90 per bushel. 

An oral hearing was held at Altoona, Pennsylvania, March 
23, 1961. Both parties were represented by counsel at the hear- 
ing. Complainant testified in his own behalf, and also presented 
the testimony of Robert Henderson, his office and assistant sales 
manager. Respondent presented no evidence. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Harris M. McRae, is an individual whose 
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business address is Ellerbe, North Carolina. Complainant was 
licensed under the act at the time of the transactions involved 


herein. 


2. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245. Altoona, Pennsylvania. 
Respondent was licensed under the act at the time of the trans- 
actions involved herein. 


3. On June 16, 1959, complainant sold to Century Produce 
Company, Youngstown, Ohio, 369 one-half bushel baskets of 
Dixie Red peaches, U.S. No. 1 Extra, size 2 inches and up, at 
$2.35 per basket, or a total purchase price of $867.15, delivered 
Youngstown, Ohio. Respondent acted as complainant’s broker in 
the transaction. 


4. On June 16, 1959, complainant shipped by truck from 
Ellerbe, North Carolina, to Century Produce Company, Youngs- 
town, Ohio, 369 one-half bushel baskets of Dixie Red peaches 
and Century Produce Company accepted delivery of said peaches 
on arrival, June 17, 1959. 


5. R. Patt Brokerage, Inc., allowed Century Produce Com- 
pany a reduction in price of 70 cents per basket. Said reduction 
in price was not authorized by complainant. 


6. On June 20, 1959, Century Produce Company mailed its 
check in the amount of $608.85 to complainant in payment of 
said peaches, and complainant applied said sum as a partial 
payment on the total purchase price of $867.15, leaving a balance 
due of $258.30. Complainant has received no further payment in 
connection with the shipment although demand was made upon 
respondent and Century Produce Company. 


7. On June 26, 1959, complainant sold to respondent 563 
bushel baskets of peaches, U.S. No. 1 Extra grade, at $4.30 per 
bushel basket, or a total purchase price of $2,420.90, delivered 
Harrisburg, Pennsylvania. 


8. On or about June 26, 1959, complainant shipped 563 bas- 
kets of peaches from Ellerbe, North Carolina, to respondent at 
Harrisburg, Pennsylvania. Upon arrival of the load at Harris- 
burg, Pennsylvania, respondent instructed the truck driver to 
deliver the load to A. Vassallo, Inc., Philadelphia, Pennsylvania. 
The peaches were delivered there, unloaded, and thereafter sold 
by A. Vassallo, Inc., to its customers. 
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9. Both A. Vassallo, Inc., and respondent complained to 
Harris M. McRae regarding the condition of the peaches upon 
arrival in Philadelphia, Pennsylvania. Complainant advised them 
to obtain a Government inspection and to forward it to him. 


10. At 1:30 a.m., June 30, a federal inspection was made of 
67 baskets from the above shipment of peaches. The Condition 
Inspection Certificate discloses the following. 


“Condition—Mostly firm ripe, many ripe; ground color 
generally yellow. 8 to 17%, average 14% damage by 
bruising including 6% serious damage _ scattered 
through pack, generally affecting ripe peaches. From 
2 to 6%, average 4% soft peaches. Less than 1% de- 
cay.” 


11. Upon receipt of the above inspection certificate, complain- 
ant granted respondent a reduction in price of ten cents per 
basket, and invoiced respondent accordingly for 563 bushels at 
$4.20 per basket, or a total price of $2,364.60. Complainant 
granted respondent no further reduction in price. 


12. Respondent has paid complainant the sum of $2,152 on 
the adjusted price of $2,364.60, leaving a balance due of $212.60. 


13. On July 11, 1959, complainant sold respondent 468 
bushel baskets of Elberta peaches, U.S. No. 1 Extra grade, size 
2-inch minimum, at $5.90 per bushel basket, delivered Altoona, 
Pennsylvania. Pursuant to the foregoing contract, complainant 
delivered to respondent in Altoona, Pennsylvania, 468 baskets 
of peaches which had been shipped from South Carolina on or 
about July 11, 1959. 


14. The truckload of peaches arrived at Altoona, Pennsyl- 
vania, on July 13, 1959. Respondent sold and delivered 200 
baskets of the peaches to Patt’s Wholesale Produce Company. 
Respondent objected to the condition of the peaches and com- 
plainant said he would grant an adjustment if the complaint 
was substantiated by a federal inspection. 


15. At respondent’s request a federal inspection was made of 
the balance of the peaches in the load at Mundy Corner, Penn- 
sylvania, on July 13 and the peaches were certified to be U.S. 
No. 1 Extra, 2-inch minimum. A federal inspection was not 
made of the 200 baskets delivered to Patt’s Wholesale Produce 


Company. 
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16. Patt’s Wholesale Produce Company paid complainant 
$780 and respondent paid complainant $590.85. There is due and 
owing complainant from respondent $1,390.35. 


17. On July 13, 1959, complainant sold to respondent 500 
wire-bound crates of Sun High peaches, U. S. No. 1 Extra, size 
2-inch minimum, at $5.50 per crate, or a total purchase price of 
$2,750, delivered Bedford, Pennsylvania. 


18. Pursuant to the foregoing contract, complainant shipped 
a truckload of peaches from Ellerbe, North Carolina, to respond- 
ent at Bedford, Pennsylvania. Upon arrival of the load of 
peaches at Bedford, Pennsylvania, respondent instructed the 
truck driver to deliver them to its place of business in Altoona, 
Pennsylvania. Respondent unloaded 299 crates and thereafter 
sold them to its customers. 


19. The balance of said load of peaches consisting of 201 
crates was delayed in transit to respondent’s customers, and 
complainant assumed full reasonsibility for such delay and 
credited respondent’s account for the purchase price of such 
crates in the amount of $1,105.50. In addition, complainant al- 
lowed respondent $68 for re-coopering 68 broken crates. Re- 
spondent has paid complainant the sum of $1,375.40. Deducting 
this amount and the allowances of $1,173.50 leaves a balance 
due complainant of $201.10. 


20. On July 16, 1959, complainant sold to Economy Super 
Markets, New Brighton, Pennsylvania, a truckload of water- 
melons weighing 32,760 pounds at a price of $2.50 per hundred- 
weight, or a total price of $819, delivered New Brighton, Penn- 
sylvania. Respondent acted as complainant’s broker in nego- 
tiating this sale. 


21. On July 16, 1959, complainant shipped by truck from 
Ellerbe, North Carolina, to Economy Super Markets, New 
Brighton, Pennsylvania, 32,760 pounds of watermelons. Economy 
Super Markets accepted delivery of said watermelons upon 
arrival on July 18, 1959. 


22. Respondent allowed Economy Super Markets a reduction 
in price of 25 cents per hundredweight on said watermelons. 
This price reduction was not authorized by the complainant. 
Economy Super Markets subsequently remitted to complainant 
upon the basis of $2.25 per hundredweight, or $737.10, leaving 
a balance due of $81.90. 
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23. The informal complaint was filed on September 28, 1959, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Complainant alleged that on June 16, 1959, he sold to respond- 
ent 369 one-half bushel baskets of Dixie Red peaches, U. S. No. 
1 Extra grade, size 2 inches and up, at $2.35 per basket, deliv- 
ered to the Century Produce Company, Youngstown, Ohio. 
Respondent denied being the purchaser in the transaction and 
alleged he was only the broker. 

At the oral hearing, complainant testified that the peaches 
were sold to respondent at $1.85 per basket, f.o.b. Ellerbe, North 
Carolina, in a telephone conversation with Robert Patt, president 
of respondent, on or about June 16, 1959. Complainant further 
testified that the next day, Patt asked him to pay the freight 
charges, to invoice Century Produce Company direct, and to 
allow respondent a brokerage, and that he (McRae) agreed to 
these arrangements. Thus even if we assume that the transac- 
tion was initially a sale by complainant to respondent, the evi- 
dence indicates that by subsequent agreement the relationship 
between complainant and respondent was changed to principal 
and broker. Statements made by complainant in the informal 
complaint indicate that respondent was considered to be the 
broker in the transaction. A further indication is the fact that 
the invoice and manifest were sent by complainant to Century 
Produce Company on June 16, 1959. The amount to be paid 
respondent as brokerage is not mentioned by either party. On 
the basis of the foregoing evidence, it is concluded that respond- 
ent was a broker in the transaction. 


It appears from the evidence that respondent granted Cen- 
tury Product Company a reduction in price to $1.65 per basket, 
delivered, and that Century Produce Company paid complainant 
this price. During the investigation of the informal complaint, 
Robert Patt stated on November 19, 1959, that the contract 
between complainant and Century Produce Company was for 
peaches in three-quarter bushel baskets and not one-half bushel 
baskets; that the peaches on arrival were rejected by Century 
Produce Company because of the size of the baskets and poor 
condition of the fruit; and that Bernie Shapiro, an employee 
of respondent, notified Robert Henderson, complainant’s man- 
ager, of the rejection, and Henderson authorized Shapiro to “Do 
the best you can.” Complainant and Henderson denied that they 
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authorized respondent to grant a reduction in price and testified 
that they had no knowledge of any complaint concerning the 
peaches until they received notice from Century Produce Com- 
pany some time after July 7, 1959, that an adjustment in price 
had been granted by respondent. 


The statements made by Robert Patt informally cannot be 
given the same weight as testimony under oath. The evidence 
indicates that respondent granted the buyer an allowance without 
authority from complainant. Such conduct on the part of re- 
spondent constituted a violation of section 2 of the act. As a 
result of such conduct complainant sustained damages of $258.30, 
the amount of the unauthorized allowance. Reparation should 
be awarded complainant in that amount. 


As to the transaction of June 26, 1959, respondent contends 
that it was not the purchaser of the peaches, but that it acted as 
complainant’s broker in selling them to A, Vassallo, Inc., Phila- 
delphia, Pennsylvania. The evidence is clearly to the contrary. In 
addition to the testimony of complainant that the transaction 
was a sale to respondent, it appears that respondent did not issue 
a standard broker’s memorandum of sale. Furthermore, com- 
plainant invoiced respondent for the said peaches, respondent 
invoiced A. Vassallo, Inc. for them, A. Vassallo, Inc., paid re- 
spondent for them by a check in the amount of $2,152, and 
respondent endorsed the check to complainant. During the inves- 
tigation of the complaint, Bill Vassallo stated that he purchased 
the shipment from respondent on an open billing. The manner 
of invoicing and payment clearly indicates the relationship be- 
tween complainant and respondent was that of seller and buyer. 


Respondent also contends that because the check from A. 
Vassallo, Inc., to it was issued in “full payment” of the peaches 
involved, that such restrictive notation also bound complainant, 
and that when he accepted the endorsed check there was an 
accord and satisfaction. It is noted that the endorsement of said 
check by respondent to complainant’s order contained no re- 
strictive language indicating that the transfer of the said check 
was in full settlement of this claim. While the restrictive nota- 
tion on the face of the check may have constituted an accord 
and satisfaction as between A. Vassallo, Inc. and respondent, it 
did not constitute an accord and satisfaction as between com- 
plainant and respondent. 


Respondent purchased the peaches involved, and by causing 
them to be diverted from Harrisburg, Pennsylvania, to A. Vas- 
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sallo, Inc., at Philadelphia, Pennsylvania, it accepted them. Hav- 
ing accepted this truckload of peaches, respondent is liable for 
the balance of the total purchase price, less any provable dam- 
ages it may have sustained by reason of the claimed breach of 
contract on the part of the complainant. The burden of proof is 
upon respondent to show such breach and resulting damages by 
a preponderance of the evidence. Ontario Growers Exchange, Inc. 
v. Bronx Home “Food Products,” 18 A.D. 522. 


In a letter to complainant dated July 6, 1959, respondent 
stated that the peaches arrived at Philadelphia showing poor 
quality and condition. However, the only evidence of the con- 
dition of the peaches at Philadelphia is the certificate of the 
federal inspection made on June 30 of 67 baskets. This limited 
inspection does not establish that the peaches were not of the 
grade specified on arrival at Harrisburg, the contract destina- 
tion. It is concluded that respondent is liable to complainant for 
$212.60, that being the balance due on the total purchase price 
for this truckload of peaches. The failure of respondent to pay 
this amount to complainant is a violation of section 2 of the act 
and reparation should be awarded complainant in the amount of 
$212.60. 


Complainant alleged in the formal complaint and also testified 
at the oral hearing that on July 11, 1959, he sold to respondent 
468 bushel baskets of Elberta peaches, U.S. No. 1 Extra, size 
2 inch minimum, at $5.90 per basket, or a total price of 
$2,761.20, delivered Altoona, Pennsylvania. Although respondent 
alleged that he was the broker in selling this load for complain- 
ant to Patt’s Wholesale Produce Company, it submitted no evi- 
dence in support thereof. Accordingly it is concluded that 
respondent was the purchaser in the transaction. 


Respondent next alleged in its answer that the peaches were 
not as warranted as to quality and condition. In this connection, 
the evidence indicates that on July 13, respondent advised com- 
plainant that some of the peaches were affected by brown rot; 
that complainant told respondent to get a federal inspection and 
if the claim was substantiated he would try to get an adjustment 
from the grower; and that a federal inspection made of more 
than half the load on July 138, disclosed no brown rot. It is clear 
that respondent’s contention is unfounded. 


As to respondent’s contention that complainant’s acceptance 
of respondent’s check for $590.85 constituted an accord and 
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satisfaction, it need only be said that no evidence has been sub- 
mitted to support such contention. The failure of respondent to 
pay to complainant the purchase price of $2,761.20, less the pay- 
ments made of $1,370.85, or $1,390.35, was in violation of section 
2 of the act and reparation should be awarded complainant in 
that amount. 


Respondent’s counterclaim in connection with this third load 
of peaches is without merit since its own records which are a 
part of the report of investigation disclose no shortage in the 
load. The counterclaim should therefore be dismissed. 


Complainant alleged in the formal complaint and also testi- 
fied at the hearing that on July 13, 1959, he sold to respondent 
500 wire-bound crates of Sun High peaches, U.S. No. 1 Extra 
grade, 2-inch minimum, at $5.50 per crate, delivered Bedford, 
Pennsylvania; that respondent accepted 299 crates; and that the 
other 201 crates were delayed in subsequent delivery by respond- 
ent and, upon its objection, complainant agreed to credit re- 
spondent for the price of the crates, or $1,105.50, plus $68 for 
re-coopering of 68 other crates. Although respondent alleged that 
he was only the broker in selling the peaches for complainant, 
he also alleged that he purchased 296 baskets at $4.60 per 
basket delivered or a total of $1,375.40, and this amount was 
paid to and accepted by complainant in full payment which con- 
stituted an accord and satisfaction. 


It is concluded that complainant has sustained the burden of 
proving the allegations of the complaint with respect to this ship- 
ment. Having accepted the 299 crates of peaches in dispute, 
respondent had the burden of proving its allegations that they 
were not as warranted as to quality and condition, and that pay- 
ment by it to complainant of the sum of $1,375.40 constituted an 
accord and satisfaction. Respondent offered no evidence on these 
matters. Consequently, it must be concluded that the amount of 
$1,375.40 was forwarded by respondent to complainant as a 
partial payment. 

The failure of respondent to pay to complainant the purchase 
price of $2,750, less the various credits of $1,105.50 $1,375.40 
and $68, or $201.10, was in violation of section 2 of the act. This 
amount should be awarded to complainant. 


Complainant alleged in the formal complaint that he sold a 


trailer-load of watermelons to Economy Super Markets through 
respondent as broker at $2.50 per hundredweight, or a total price 
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of $819, delivered New Brighton, Pennsylvania; that respondent 
reduced the price to $2.25 per hundredweight without the consent 
or permission of complainant; and that respondent is liable for 
the difference between the purchase price and the reduced price 
paid by the buyer, or $81.90. Respondent alleged that the price 
authorized by complainant was $2.25 per hundredweight. 


Complainant’s testimony supports the allegation of the com- 
plaint. In addition, Robert Henderson testified that he did not 
authorize any reduction in price. It appears from page 10 of the 
Department’s report of investigation that respondent stated that 
he ordered two loads of melons for Economy Super Markets at 
$2.50 per hundredweight; that complainant was unable to fill 
this order; and that when complainant’s load arrived the buyer 
would not accept it at $2.50 per hundredweight. Continuing, 
Patt states that respondent’s employee, Bernie Shapiro, advised 
Henderson of these facts over the telephone and said the buyer 
might accept the load at a reduced price, and that Henderson 
told him to “Do the best you can.” 


The informal] statements made by Robert Patt are not entitled 
to the same weight as the testimony of complainant and Hen- 
derson. It is concluded that the facts are as alleged by complain- 
ant; that respondent’s granting of an unauthorized reduction 
constituted a violation of section 2 of the act; and that com- 
plainant sustained damages in the amount of the unauthorized 
deduction. Reparation should be awarded complainant in the 
amount of $81.90. 


In the answer respondent alleged that complainant’s accept- 
ance of the reduced price constituted an accord and satisfaction. 
This contention is without merit. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,144.25, with interest there- 
on at the rate of 5 per cent per annum from September 1, 1959, 
until paid. 

Respondent’s counterclaim is dismissed. 

The facts shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 7479) 


In re R. PATT BROKERAGE, INC. PACA Docket No. 8470. Decided 
November 24, 1961. 


Repeated and Flagrant Violations—Revocation 
of License 


Respondent’s failure to pay for numerous shipments of perishable agricul- 
tural commodities purchased or received on consignment or joint ac- 
count in interstate commerce constitute willful, repeated and flagrant 
violations of the act, and its license is revoked. 


Mr. John C. Chernauskas, for complainant. Mr. Alexander A. Notopoulos, 
of Altoona, Pennsylvania, for respondent. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed July 19, 1961, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to pay for numerous shipments of perishable agricultural com- 
modities purchased or received on consignment or joint account 
in interstate commerce. A copy of the complaint and a copy of 
the rules of practice were served upon respondent July 21, 1961. 


On July 24, 1961, respondent requested and was granted an 
extension of time to August 21, 1961, within which to file an 
answer to the complaint. Subsequently, respondent requested an 
additional extension of time in order to enable it to effect settle- 
ments with its creditors and, in the alternative, filed an answer, 
in effect, admitting the allegations of the complaint. Complainant 
filed a reply to respondent’s request for an extension of time and 
a motion for the issuance of an examiner’s report without 
further proceedings. Respondent filed a response to complain- 
ant’s motion. 

On October 3, 1961, John Curry, Hearing Examiner, Office of 


Hearing Examiners, United States Department of Agriculture, 
denied respondent’s request for an extension of time and accepted 
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respondent’s answer in a report issued pursuant to section 
47.30(c) of the rules of practice (7 CFR 47.30(c)) based upon 
respondent’s admission, in effect, in such answer of the facts 
alleged in the complaint. See section 47.30 of the rules of prac- 
tice. In such report, the examiner recommended that respondent 
be found to have violated the act as charged and that its license 
under the act be revoked. Respondent filed exceptions to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, R. Patt Brokerage, Inc., is a corporation 
whose address is Post Office Box 245, Altoona, Pennsylvania. 
The officers of respondent corporation are Robert Patt, president 
and treasurer, and M. J. Patt (Mrs. Robert Patt), vice-president 
and secretary. Such officers are also the only stockholders in 
respondent corporation. 


2. Pursuant to the licensing provisions of the act, license No. 
173371 was issued to respondent October 24, 1957, and was in 
effect at the time of the filing of the complaint. 


3. On March 2, 1959, an order was issued (18 A.D. 251) 
suspending respondent’s license for a period of 60 days, such 
suspension to be held in abeyance and not to become effective 
unless respondent again violated the act within 2 years from the 
date of such order. 


4. During the period June 24, 1959, through December 13, 
1960, respondent purchased or received on consignment or joint 
account 20 lots of perishable agricultural commodities in inter- 
state commerce from 13 shippers and failed to make payment 
therefor in the total amount of $23,872.06. Reparation awards 
were issued in connection with the 20 lots of perishable agricul- 
tural commodities and remain unpaid. 


5. During the period June 1959 through November 12, 1960, 
respondent purchased 10 lots of perishable agricultural commo- 
dities in interstate commerce for 4 shippers and failed to make 
payment therefor in the approximate amount of $7,479. 


CONCLUSIONS 


Respondent’s failures to pay for numerous shipments of per- 
ishable agriculture commodities purchased or received on con- 
signment or joint account in interstate commerce, as set forth 
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in Findings of Fact 4 and 5, constitute willful, repeated, and 
flagrant violations of section 2 of the act (7 U.S.C. 499b). Re- 
spondent’s license should be revoked pursuant to the provisions 
of section 8(a) of the act (7 U.S.C. 499h(a)). See, e.g., In re 
Raymond Clarence Alexander, 19 A.D. 1040 (1960), and cases 
cited therein; In re Cloud and Hatton Brokerage, 18 A.D. 547 
(1959). See also Finding of Fact 3. The hearing examiner’s 
failure to grant respondent’s motion for an extension of time, 
under the circumstances, was proper. 


ORDER 


Effective on the 15th day after service hereof upon respond- 
ent, any license held by it under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 7480) 


CARDOSO BROTHERS v. UNANUE & SONS, INC. PACA Docket No. 
8214. Decided November 27, 1961. 


Acceptance—Liability—Counterclaim—Dismissal 


Respondent accepted the produce and is liable for the purchase price. Re- 
spondent’s counterclaim was not filed within the statutory period and 
is dismissed. 


Bernstein, Weiss, Hammer & Porter, of New York, New York, for com- 
plainant. Nurnberg, Byrne and Klein, of New York, New York, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on February 4, 1960, and 
the formal complaint was filed on August 12, 1960. Complainant 
seeks reparation in the amount of $1,919.25, which is alleged 
to be the balance of the total purchase price of two lots of fruits 
and vegetables sold to respondent, one lot on or about September 
9, 1959, and the other lot on or about December 24, 1959. 


A copy of the report of investigation prepared by the Depart- 
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ment was served upon complainant’s attorneys on September 29, 
1960. On the same date, a copy of the report of investigation and 
a copy of the formal complaint were served upon respondent. 


Respondent filed an answer on November 15, 1960, denying 
the allegations of the complaint with respect to the first sale. 
Respondent alleges that this lot was shipped without prior order, 
authority, approval or acceptance by respondent; that the lot 
was not shipped by a refrigerated carrier; that upon arrival of 
the produce in spoiled condition respondent contacted complain- 
ant and disclaimed all responsibiity for the produce; that com- 
plainant requested respondent to sell the produce which respond- 
ent did; and that complainant accepted the proceeds of $443 as 
payment in full and in accord and satisfaction of complainant’s 
claim. By way of counterclaim, respondent alleges that com- 
plainant failed to remit approximately $1,200 collected from 
respondent’s customers on purchases made from complainant as 
respondent’s agent. Respondent requests reparation for the dif- 
ference between this amount and the price of $805.60 due com- 
plainant on the sale of December 24, 1959. 


Complainant filed a reply to the counterclaim on November 30, 
1960. Complainant denies liability to respondent and states that 
the allegations of the counterclaim do not set forth a proper sub- 
ject for adjudication under the act and that such claim was not 
timely filed. 

The shortened method of procedure was followed pursuant to 
section 47.20 of the rules of practice. Complainant adopted his 
complaint and exhibits as his opening statement. Respondent filed 
an answering statement and complainant filed a statement in 
reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Jose Cardoso, doing business 
as Cardoso Bros., whose address is Chicago, Illinois. At the time 
of the transactions involved herein, complainant was not licensed 
under the act. 


2. Respondent, Unanue & Sons, Inc., is a corporation whose 
address is 25 12th Street, Brooklyn, New York. At the time of 
the transactions involved herein, respondent was not licensed 
under the act but was subject to license. 


3. On September 9, 1959, in the course of foreign and inter- 
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state commerce, complainant sold to respondent 494 packages of 
fruits and vegetables grown in Cuba for a total price of $1,556.65, 
f.o.b. Havana, Cuba, to be shipped by air from Havana, Cuba, to 
Miami, Florida, and then by truck to respondent at Chicago, 


Illinois. 


4. On September 10, 1959, complainant shipped the fore- 
going commodities from Havana, Cuba, to respondent at Chicago, 
Illinois, in the manner agreed upon. Respondent accepted the 
commodities on arrival at Chicago, Illinois, but has paid com- 
plainant only $443. There is due and owing from respondent to 
complainant $1,113.65, the balance of the purchase price. 


5. On December 24, 1959, in the course of foreign commerce 
complainant sold to respondent 218 packages of fruits and vege- 
tables grown in Cuba for a total price of $805.60, f.o.b. Havana, 
Cuba, to be shipped by Sea Train from Havana, Cuba, to re- 
spondent at West Palm Beach, Florida. 


6. On December 24, 1959, complainant shipped the foregoing 
commodities by Sea Train from Havana, Cuba, to respondent at 
West Palm Beach, Florida. Respondent accepted the commodities 
but failed to pay complainant the purchase price or any part 
thereof. 


7. The informal complaint was filed on February 4, 1960, 
which was within 9 months after the causes of action accrued. 
The counterclaim was filed on November 15, 1960, which was 
more than 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleges in the formal complaint that on or about 
September 9, 1959, he sold to respondent by oral contract vari- 
ous Cuban fruits and vegetables for a total purchase price of 
$1,556.65, f.o.b. Havana, Cuba. Attached to the complaint is a 
copy of complainant’s invoice dated September 9, 1959, listing 
the various commodities and prices, and showing respondent as 
the buyer. Complainant also submitted a statement from the 
Minister of Agriculture of Cuba that the commodities were in- 
spected at the Havana airport on September 10, and were found 
to be in good condition for export. Respondent denies these 
allegations and alleges that the shipment was made by complain- 
ant without prior order, authority, approval or acceptance by 
respondent and that the first knowledge respondent had of such 
shipment was at the time it arrived in Chicago, Illinois. 
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During the investigation of the informal complaint, an inves- 
tigator of the Department visited respondent’s place of business 
on February 5, 1960, and discussed the complaint with Charles 
Unanue, president of respondent. From the report of the inves- 
tigation, it appears that Unanue did not deny purchasing the 
produce from complainant but complained only as to the manner 
in which it was shipped and the spoiled condition of the produce 
on arrival at Chicago, Illinois. He stated that this load was han- 
dled differently than prior ones in that complainant shipped 
the load to Miami, Florida, and then by truck to Chicago, Illinois, 
instead of shipping it to West Palm Beach, Florida, for inspec- 
tion and forwarding by respondent. 


Complainant states that the load was shipped as directed by 
respondent. Complainant’s letter to respondent dated October 9, 
1959, indicates that respondent’s complaint as to this load con- 
cerned only spoiled produce. Respondent did not submit in evi- 
dence an accounting to show the sales of the produce at Chicago 
or any evidence to support its position that the produce was 
spoiled on arrival. On the basis of the evidence, it is concluded 
that respondent agreed to purchase the load of produce from 
complainant on September 9, 1959; that respondent accepted the 
load on arrival at Chicago, Illinois; and that it is liable for the 
balance of the purchase price in the absence of any convincing 
evidence of a breach of contract on complainant’s part. 


Respondent’s defense that complainant’s acceptance of the net 
proceeds of $443 realized from the sale of the produce at Chicago, 
constituted an accord and satisfaction is deemed to be without 
merit. Complainant denies that this money was tendered or ac- 
cepted as payment in full. To constitute an accord and satisfac- 
tion, it is necessary that the money be offered in full satisfaction 
of the demand and be accompanied by such acts and declarations 
as amount to a condition that the money, if accepted, is accepted 
in satisfaction; and it must be such that the party to whom it is 
offered is bound to understand therefrom that, if he takes it, he 
does so subject to such condition. A. G. Shore Co. v. Conner Bros. 
18 A.D. 1269. Since there is no convincing evidence that com- 
plainant was advised orally or in writing that the net proceeds 
were tendered in full and final settlement, it is concluded that 
no accord and satisfaction has been established. 

There is no dispute as to the sale of December 24, 1959, al- 
leged in the complaint. Respondent admits the facts alleged, 
including the allegation that the purchase price of $805.60 re- 
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mains unpaid, but contends that a larger sum is due from com- 
plainant as set forth in its counterclaim. 


Respondent alleged in its counterclaim that complainant was 
heretofore the selling representative of respondent in Chicago, 
Illinois, and in such capacity collected approximately $1,200 from 
customers for purchases made from respondent through com- 
plainant, but failed to remit the money to respondent. Charles 
Unanue states in his affidavit submitted as part of respondent’s 
answering statement that the actual amount collected by com- 
plainant was $1,542.63, of which $450 has been paid, leaving a 
balance due of $1,092.63. Although respondent does not state 
when these collections were made, complainant points out in 
his statement in reply that it was in December 1958 and January 
1959. Complainant further denies the existence of such debt, 
stating that the collections were paid to respondent in full. 


As contended by complainant, the counterclaim was not timely 
filed. Where a counterclaim arises out of a different transaction 
or occurence than that in the complaint, it must be filed within 
9 months after the cause of action accrues. Shoreland Freezers 
v. Novick, 15 A.D. 989. Here, the counterclaim was first filed 
with the Department, as a part of respondent’s answer, on No- 
vember 15, 1960, or almost two years after the alleged cause of 
action accrued. Furthermore, it has not been shown that the 
transactions alleged in the counterclaim involved either a perish- 
able agricultural commodity, or interstate or foreign commerce. 
Both of these elements are essential to the jurisdiction of the 
Department under the act. Conway, Inc, Vv. Ben F. Line, 16 
A.D. 387; Reid and Joyce Packing Co. v. Touchstone, 15 A.D. 
884, 


The failure of respondent to make full payment promptly with 
respect to the transactions of September 9 and December 24, 
1959, constituted violations of section 2 of the act. Reparation 
should be awarded to complainant in the total amount of 
$1,919.25, with interest. Respondent’s counterclaim should be 
dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,919.25, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1959, until paid. 
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Respondent’s counterclaim is dismissed. 
The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 7481) 


SUNNY ROZA FRUIT & PRODUCE CO. v. JOSEPH NORTHWEST. 
PACA Docket No. 8384. Decided November 27, 1961. 


Acceptance—Liability 
Respondent accepted the shipments and, since he failed to prove a breach 
of the suitable shipping condition warranty, respondent is liable for 
the contract price. 
Mr. William D. Aiken, of Sunnyside, Washington, for complainant. Tonkoff, 
Holst & Hopp, of Yakima, Washington, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed with the Department on 
November 9, 1960, and the formal complaint was filed on March 
1, 1961. Complainant seeks an award of reparation in the 
amount of $3,656.14, which is alleged to be the balance of the 
total purchase price of two carloads of peaches sold to respond- 
ent on or about September 3, 1960. 


A copy of the Department’s report of investigation and a copy 
of the formal complaint were served upon respondent on March 
25, 1961. A copy of the report of investigation was served upon 
complainant’s attorney on March 27, 1961. 


Respondent filed an answer on May 3, 1961, alleging that the 
peaches were inherently unmerchantable on arrival at destina- 
tion. Respondent further alleges that complainant was notified of 
the condition of the peaches; that one carload was dumped; and 
that the other carload was sold for net proceeds of $783.46. 


Although the amount involved exceeded $500, neither party 
requested an oral hearing. Accordingly the shortened method of 
procedure was followed as set forth in section 47.20 of the rules 
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of practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant adopted its complaint and attached exhibits as its open- 
ing statement. Respondent did not file an answering statement. 


a 


FINDINGS OF FACT 


1. Complainant, Sunny Roza Fruit & Produce Co., is a cor- 
poration whose address is Post Office Box 316, Sunnyside, Wash- 
ington. 


2. Respondent is an individual, Hilliard H. Joseph, doing 
business as Joseph Northwest, whose address is Post Office Box 
581, Yakima, Washington. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On September 3, 1960, in the course of interstate com- 
merce, complainant sold to respondent two carloads of J. H. 
Hale peaches, Washington No. 1 grade, 22 pound cup packed, 
sizes 65 and larger, at $2.20 per box, f.o.b. Sunnyside, Wash- 
ington, to be shipped to respondent at Minneapolis, Minnesota. 
This contract was negotiated by Reese Sales Company, a broker 
located in Yakima, Washington. 


4. Pursuant to the foregoing contract, complainant shipped 
from its warehouse at Sunnyside, Washington, to respondent at 
Minneapolis, Minnesota, two carloads of peaches in compliance 
with the contract. Car NRC 18512 was shipped on September 3, 
1960, and contained 1,010 boxes. Car NRC 16555 was shipped on 
September 4, 1960, and contained 1,008 boxes. Both loads were 
federally inspected on the day of shipment and the peaches were 
certified as being sizes 65 to 30 and grading U.S. No. 1, with 
no decay. 


5. Respondent resold the peaches in car NRC 18512 and di- 
verted the car to New York, New York, on September 7. The 
peaches were sold at auction and the net proceeds of $783.46 
were remitted to complainant. 


6. Respondent resold the peaches in car NRC 16555 and the 


car was diverted to Philadelphia, Pennsylvania, on September 10. 
Subsequenily, the load was abandoned to the carrier. 


7. The total purchase price of the two carloads of peaches is 
$4,439.60. Deducting the payment of $783.46, leaves a balance 
due complainant of $3,656.14. 


8. The formal complaint was filed on March 1, 1961, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


Respondent in his answer did not deny, and therefore ad- 
mitted, the allegations of the formal complaint concerning the 
contract, the federal inspection of the peaches at shipping point, 
and the shipment of the peaches to respondent. Accordingly, the 
findings of fact as to these matters are in substance those con- 
tained in the formal complaint, which is signed and sworn to by 
complainant’s president, L. N. Andrus, and the exhibits attached 
to such complaint. 


Respondent denies liability to complainant, in effect, on the 
ground that the peaches were not in suitable shipping condition 
on arrival at the destinations to which they were shipped. As 
provided in section 46.41(i) of the regulations issued under the 
act (7 CFR 46.41(i)), there is a warranty of suitable shipping 
condition in a sale on an f.o.b. basis. In section 46.41(j), the 
term “suitable shipping condition” is defined to mean, in relation 
to direct shipments, that the commodity at the time of billing is 
in a condition which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
out abnormal deterioration at the contract destination agreed 
upon between the parties. 


In this proceeding, the basis of sale was f.o.b. Sunnyside, 
Washington, and the only destination specified by the parties 
was Minneapolis, Minnesota. Complainant billed both carloads to 
Minneapolis, Minnesota, but, prior to arrival there, respondent 
resold the loads and diverted them to the purchasers in other 
cities. The evidence indicates that both loads were rejected by the 
purchasers, NRC 16555 at Philadelphia, Pennsylvania, and NRC 
18512 at New York, New York. A federal inspection of NRC 
16555 at Philadelphia on September 15, 1960, showed an aver- 
age of 15 percent bruising and an average of 2 percent decay. 
The peaches in NRC 18512 were inspected in New York, New 
York, on September 12, 1960, by McCabe Inspection Service, Inc., 
and the report reads as follows: 


“5% green, balance yellowing to 40% yellow ground 
color. Firm ripe to 25% full ripe and turning, 10% 
firm, 10% with 1-2 discolored soft, bruised areas, 35% 
lugs show 8-20% av. 20% fruit with rollerbruised 
areas. 0-4% av. 1% brown rot.” 


Although the evidence does not show the normal transit time 
between Sunnyside, Washington, and Minneapolis, Minnesota, it 








1196 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 1196 


is obvious that the peaches were inspected a substantial time 
after they would normally arrive in Minneapolis. In view of this 
fact and the possibility that the bruising occurred during the 
additional transit movement, it cannot be said that the condi- 
tion of the fruit at the more distant points establishes that the 
fruit would have been abnormally deteriorated if delivered direct 
to Minneapolis. It is concluded that respondent has failed to 
prove that the peaches were not in suitable shipping condition 
when shipped. 7 

Having accepted the peaches and having failed to prove any 
breach on the part of the complainant, respondent is liable for 
$3,656.14, the balance of the total purchase price of the two 
carloads of peaches. Respondent’s failure to pay this sum to 
complainant is in violation of section 2 of the act. Reparation of 
$3,656.14 should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,656.14, with interest there- 
on at the rate of 5 percent per annum from October 1, 1960, 
until paid. 

The facts shall be published. 

Copies hereof shall be served upon the parties. 


(No. 7482) 


EWELL HODGES, INC. v. J. D. LOWE, JR. PACA Docket No. 8420. 
Decided November 29, 1961. 


Breach of Contract—Damages— Unloading Expense 


It is concluded that the melons loaded into the trailer by respondent failed 
to meet contract requirements as to quality and that complainant was 
justified in rejecting the melons. Respondent is ordered to pay to com- 
plainant the cost of unloading the trailer. 


Mr. Anthony V. Zarlengo, of Denver, Colorado, for complainant. Mr. Gordon 
Wellborn, of Henderson, Texas, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on February 27, 1961. 
The formal complaint was filed on April 10, 1961. Complainant, 
in its complaint, alleges that it agreed to purchase from respond- 
ent, on or about August 5, 1960, some 40,000 pounds of water- 
melons at 75¢ per hundredweight, f.o.b. Henderson, Texas; that 
respondent breached the contract by failing to furnish melons to 
complainant meeting contract requirements; that complainant 
rejected the melons at loading point in Henderson, Texas; and 
that complainant has sustained damages in the amount of 
$370.20 as a direct result of respondent’s failure to provide 
melons meeting contract specifications. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 11, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on May 12, 1961. Respondent filed 
his answer to the formal complaint on May 25, 1961, generally 
denying the allegations set forth in the complaint. 


Since the amount in dispute in this proceeding is less than 
$500, the issues are determined under the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20). 
Pursuant thereto, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant, Ewell Hodges, Inc., is a corporation whose 
address is Grower’s +2, Denargo Market, Denver, Colorado. 


2. Respondent is an individual, John Douglas Lowe, Jr., doing 
business as J. D. Lowe, Jr., whose address is Post Office Box 
205, Henderson, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On August 5, 1960, in contemplation of shipment in inter- 
state commerce, complainant, through its agent, Charles Wesson, 
agreed to purchase from respondent approximately 40,000 pounds 
of top quality, fresh watermelons, Charleston Grey variety, 30- 
pound average, at an agreed price of 75¢ per hundredweight, 
f.o.b. Henderson, Texas. It was agreed that the melons were to 
be loaded out of the fields of one or possibly two growers during 
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the early cool hours of August 6, onto a truck-trailer belonging 
to complainant, which was then present in Henderson. 


4, Respondent, during the day of August 5, loaded 45,160 
pounds of watermelons onto complainant’s trailer and weighed 
the shipment at the public scales in Henderson. Respondent then 
telephoned Wesson, who was in Mineola, Texas, and advised 
Wesson that the loading was complete, and requested that Wes- 
son come to Henderson and see the melons and bring respondent 
a check in payment therefor. 


5. Wesson arrived at Henderson in the late evening of Au- 
5, looked at the melons on the trailer, and told respondent at 
that time that he “could not use them.” Respondent, however, 
prevailed on Wesson to return the next day, August 6, for the 
purpose of looking at the watermelons again. Wesson did return 
on August 6 and again rejected the melons to respondent. Wesson 
further requested that respondent unload the melons from the 
trailer, which respondent refused to do. 


6. Wesson, subsequent to respondent’s refusal to unload the 
trailer of melons, telephoned complainant in Denver, Colorado, 
and related the events which had transpired up to that time. Fol- 
lowing this conversation, complainant wired respondent as 
follows: 


“AUG. 6 11:34 A 

“MELONS NOT IN ACCORDANCE WITH CON- 
TRACT OF PURCHASE WHICH CALLED FOR 
FRESH GREEN NEW PATCH MELONS. THERE- 
FORE EWELL HODGES INC. IS UNLOADING AT 
SHIPPING POINT 500 PM CST UNLESS OTHER 
UNLOADING ARRANGEMENTS ARE MADE PRIOR 
WISE BY SHIPPER.” 


7. On August 7, 1960, the trailerload of melons was taken to 
the Henderson city dump and unloaded from the trailer by 
Wesson and certain persons hired by him for that purpose. 


8. The formal complaint was filed on April 10, 1961, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented herein concerns the terms of the con- 
tract of purchase and sale entered into by the parties with re- 
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spect to the load of watermelons in controversy. Complainant 
alleges that the melons to be furnished by respondent were to 
be top quality, fresh watermelons, to be loaded out of the fields 
of one or possibly two growers during the early cool hours of 
August 6. Respondent, in his answer, denies the allegations of 
the complaint and contends, in his answering statement, that he 
agreed to sell complainant a load of watermelons averaging 30 
pounds each and that it was agreed that the melons were to be 
loaded on August 5. 

Complainant makes no issue of the fact, averred by respond- 
ent, that the melons were to average 30 pounds each. Accord- 
ingly, it is concluded that this specification was a part of the 
contract between the parties. With respect to the other details 
of the agreement between the parties, however, we have the 
sworn statement of respondent as evidence in support of his posi- 
tion in the matter, while complainant offers the sworn statement 
of Wesson in support of its position. In addition, complainant 
offers the sworn statement of one Henry Schwein, who stated 
therein that he had 32 years’ experience buying and selling fresh 
fruit and vegetables; that he was present in Texas on August 
5, 1960; that he heard Wesson and respondent enter into a bar- 
gain for the purchase and sale of the melons; and that the terms 
of the agreement were those described by Wesson in his affidavit 
attached to the opening statement. 


Upon a review of all the evidence herein, we are of the opin- 
ion that such evidence supports the conclusion set forth in our 
Finding of Fact No. 3, preceding these conclusions, which finding 
embodies the terms of the contract between the parties. 


Having settled the issue relating to the terms of the contract, 
we next consider whether or not such contract was breached by 
respondent, as alleged by complainant. In certain respects the 
contract was undeniably breached by respondent, as when he 
loaded the trailer with melons from the fields of some half- 
dozen growers, rather than obtaining melons from the fields of 
one or two growers, as the parties had previously agreed; and 
again, when the melons were loaded onto the trailer during the 
day of August 5, rather than in the cool of the morning of Au- 
gust 6, as required by the contract. These breaches, however, 
though admitted, are in actuality subordinate to the principal 
and most substantial breach claimed by complainant, which re- 
lates to the question of quality. In this respect complainant al- 
leges, and we have found, that the contract between the parties 











1200 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 20 A.D. 1196 


called for melons described as “top quality” and “fresh” melons. 
Complainant takes the position that the melons offered by re- 
spondent in compliance with the contract not only were not top 
quality and were not fresh, but were worthless in terms of 
market value, justifying complainant’s rejection. 


In support of its contention that the melons were of poor qual- 
ity and were not freshly picked, complainant offers the affidavits 
of both Wesson and of Schwein, who agreed that the melons 
were freshly picked, but were a week or more old and of poor 
quality. Schwein, in his affidavit, added that the mellons were 
overripe, were beginning to deteriorate, and would not, in his 
opinion, have carried in interstate commerce. In rebuttal re- 
spondent, in his answering statement, submitted the sworn 
statement of one L. C. Daniels, of Henderson, in which Daniels 
said that he saw the watermelons in question and that they 
were, in his opinion, all perfect. 


Considering the evidence presented by both complainant and 
respondent, we are of the opinion that the weight of such evi- 
dence is in favor of complainant, and while we expressly refrain 
from attaching a specific evaluation to the term “top quality,” we 
do think that the term means at least melons that were superior 
to those involved herein. It is, therefore, our conclusion that the 
melons loaded into the trailer by respondent failed to meet con- 
tract requirements as to quality and that complainant was then 
justified in its rejection of the load. Furthermore, we are satis- 
fied that such rejection was definitely made by Wesson to re- 
spondent on August 6, and that Wesson’s principal, complainant 
here, ratified Wesson’s rejection and evidenced this fact by its 
wire of August 6, addressed to respondent. The effect of such 
rejection, of course, was to relieve complainant from any liability 
to respondent for the agreed purchase price in the sum of 
$338.70. In addition, however, complainant now requests an 
award of reparation from respondent for respondent’s failure to 
deliver melons to complainant in accordance with the the terms 
of the contract. 


The measure of damages, in the absence of special circum- 
stances showing proximate damages of a greater amount, is the 
difference between the contract price and the market price at 
the time and place of delivery specified in the contract. 


The contract price of the melons herein was 75¢ per hundred- 
weight, f.o.b. Henderson, Texas, which was the contract place of 
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delivery, with the contract delivery date being August 6, 1960. 
The market value of melons in Henderson on August 6, of the 
kind and quantity contracted for herein, is not shown, and 
without such value we have no means of computing the differ- 
ence in price between the contract price and the market price 
necessary as a measure of the damages complainant might have 
suffered by virtue of respondent’s breach. As the party setting 
forth the breach, the burden rests upon complainant to prove 
its damages by a preponderance of the evidence. Since it has 
failed to do this, we have no means of measuring respondent’s 
liability in terms of reparation owing to complainant, with the 
exception of the sum paid by complainant to third parties in the 
unloading of the melons. In regard to this sum, it appears that 
complainant incurred expenses in the sum of $31.50 in the un- 
loading of the melons from its trailer. Since these melons failed 
to meet contract requirements and were rejected by complainant, 
it is our opinion that the cost of removal should have been borne 
by respondent. Complainant, however, paid for the removal and 
should therefore be reimbursed by respondent for such expendi- 
ture as an item of damage naturally resulting from respondent’s 
breach. 

Respondent’s failure to deliver to complainant watermelons 
meeting the requirements of the contract between the parties is 
in breach of such contract and is in violation of section 2 of the 
act. Accordingly, reparation should be awarded to complainant 
in the sum of $31.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $31.50, with interest thereon 
at the rate of 5 percent per annum, from September 1, 1960, 
until paid. 

The facts shall be published and copies hereof served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7483) 


PACA Docket No. 8295. Dismissed November 7, 1961, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 7484) 


PACA Docket No. 8283. Dismissed November 9, 1961, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7485) 


PACA Docket No. 8502. Dismissed November 22, 1961, by 
Thomas J. Flavin, Judicial Officer. 


(No. 7486) 


PACA Docket No. 8333. Dismissed November 24, 1961, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 7487) 


CALAVO GROWERS OF CALIFORNIA v. TROPICAL FRUIT SALES COM- 
PANY. PACA Docket No. 8542. Reparation of $543.09 with 5 
percent interest from April 1, 1961, awarded complainant 
against respondent in order issued November 1, 1961, by 
Thomas J, Flavin, Judicial Officer. 


(No. 7488) 


ABOOD TOMATO CORP. v, BLALOCK’S TOMATO RE-PACKING HOUSE. 
PACA Docket No. 8548. Reparation of $230.25 with 5 percent 
interest from March 1, 1961, awarded complainant against 
respondent in order issued November 3, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7489) 
ADRIANA RANCH v. AL SCHIANO. PACA Docket No. 8549, Rep- 
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aration of $1,535.60 with 5 percent interest from June 1, 1961, 
awarded complainant against respondent in order issued No- 
vember 3, 1961, by Thomas J. Flavin, Judicial Officer. 


(No. 7490) 


Victor D. BENDEL Co. v. SPRING Kist SALES Co. PACA Docket 
No. 8544. Reparation of $363.22 with 5 percent interest from 
December 1, 1960, awarded complainant against respondent in 
order issued November 3, 1961, by Thomas J. Flavin, Judicial 


Officer. 


(No. 7491) 


FoRT PIERCE TOMATO GROWERS v. TRIPLE “S” TOMATO PACKING 
Co. PACA Docket No. 8550. Reparation of $1,995 with 5 per- 
cent interest from June 1, 1961, awarded complainant against 
respondent in order issued November 3, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7492) 


FLINN BROS. PRODUCE Co. v. AMERICAN REDI SPuD. PACA 
Docket No. 8551. Reparation of $949.20 with 5 percent inter- 
est from December 1, 1960, awarded complainant against re- 
spondent in order issued November 14, 1961, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7493) 


THE WANLESS DISTRIBUTING COMPANY v. GARDEN FRESH VEGE- 
TABLES, INC. PACA Docket No. 8540. Reparation of $340.90 
with 5 percent interest from May 1, 1961, awarded complain- 
ant against respondent in order issued November 15, 1961, by 
Thomas J, Flavin, Judicial Officer. 
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(No. 7494) 


ALRO PRODUCE Co. INC. v. JAMES A. GASKILL PRODUCE. PACA 
Docket No. 8558. Reparation of $3,261 with 5 percent interest 
from June 1, 1961, awarded complainant against respondent 
in order issued November 17, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7495) 


W. C. LITTLETON & SON, INC. v. AL SCHIANO. PACA Docket 
No. 8523. Reparation of $1,741.50 with 5 percent interest from 
August 1, 1960, awarded complainant against respondent in 
order issued November 21, 1961, by Thomas J. Flavin, Judicial 
Officer. 


(No. 7496) 


CHALMAR PRODUCE Co., INC. v. ANNE L. Mappux. PACA Docket 
No. 8554. Reparation of $825 with 5 percent interest from 
September 1, 1960, awarded complainant against respondent 
in order isued November 24, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7497) 


COMER PRODUCE COMPANY v. CORNETT DISTRIBUTORS, INC. PACA 
Docket No. 8563. Reparation of $1,975.50 with 5 percent inter- 
est from July 1, 1961, awarded complainant against respond- 
ent in order issued November 24, 1961, by Thomas J. Flavin, 
Judicial Officer. 


(No. 7498) 


SOUTHERN PRODUCE Co., INC. v. CRYSTAL PRODUCE COMPANY. 
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PACA Docket No. 8562. Reparation $149 with 5 percent inter- 
est from February 1, 1961, awarded complainant against re- 
spondent in order issued November 29, 1961, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 7499) 


In re HARRISBURG DAILY MARKET, INC. PACA Docket No. 7892. 
Order issued November 15, 1961, by Charles S. Murphy, Un- 
der Secretary. 





